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DECLARATION OF LEAF HILLMAN IN SUPPORT
OF PLAINTIFEFS® RESPONSE TO MOTION TO INTERVENE

I, Leef Hillman, hereby declare:
1, I am one of the Plaintiffs in this acton, and [ am Vice-Chairman of the Plaintiff
Karuk Tribe of California (“Tribe™). I make this declaration in suppert of the Plaintiffs’
tesponse to the motion to intervene filed by the New 49’ers and Raymond W. Koons
(hereinafter “Proposed Interveners™). In particular, this declaration responds to certain

staternents regarding the Tribe in the papers filed by the Proposed Interveners. I have personal

| knowledge of the matters hereinafier set forth, and would be competent to testify thereto if

called as a witness herein,

2. The pepers filed in support of the motion to intetvene contain a variety of

. allegations about meelings between the New 49’ers and the Tribe and the activities of the Tribe.

In particular, they allege that the Tribe is acting in bad faith in filing 1his lawsuit because the
New 49°ers reached voluntary “handshake” apreements with the Tribe that “satisfied the Tribe™
that its coneerns about suction dredge mining had been adequately addressed. See Comp. 1 12:
Declaration of David McCracken (“McCracken Dec,”) £ 12 -48, Their papers also allege that
the Tribe's comrnitment to protect fish species 1s in conflict with “their desire to kill and ear
these species,” based on the asserted observation that we have engaged in illegal fishing with
“dip nets.” Comp. 7 29. Finally, they allege that the Tribe has engaged in “logging activities™
which “created thousands of times more surface disturbaace™ than all of the suction dredge
mining combined. McCracken Dec. § 9. None of these allegations is true, and I will respond to
gach of them in turn,
[The New 4%’ crs])

3. For this purpose, it is important frst to understand the nature of the New 45’ers
and its role in suction dredge mining in areas of concem to the Tribe. I have become familiar
with its operations as 2 result of personal encounters with the “members” of the New 497ers, the

statemnents of Mr. McCracken in the meetings he describes in his declaration, and through
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| Service. The New 49’ers does not itself engage in mining 1n these areas, but leases mining

- thern, rather than an aftemnpt to discover or develop comrnercially valuable minerals. The horne

¢xamining materials posted by the New 497e1s on its website at “www,goldgold.com.”
4. The rivers and streams of concern to the Tribe where suction dredging takes place

arc largely within the boundaries of National Forests administered by the United States Forest

claims from others so that it can sell “access”™ to people ta conduet suction dredge mining.
These poople pay a substantial fee to become “members”™ of the New 49°ers “Club” in order to
gain access to the claims leased by the New 497ers. In general, the members are not therefore
doing “assessment work” on their own mining claims. From my own observation of the

activities of the suction dredgers, it i1s apparent, that this is largely a recreational endeavor for

page of the New 49°ers website invites people to becote members so thet they can start their
“gald prospecting adventure today,” and claims that the New 49°cgs “[p]rovides very
comfortable services, where whole families can prospect together in search of high=grade gold.”
I have attached hereto as Exhibit | mue and correct copies of the web pages of the New 49’ers
which contain this information. '
5. Several years ago, therc was a significant increase in suction dredge mining on the
Salmon River, where the Tribe conducts many of its traditional religious ceremonies. Also,
increasingly, these dredgers were disrupting our religious ceremonies and other activities ~ in
some instances with a decided militancy. Gunshots were fired in several incidents. T and other
members of the Tribe became concerned not only for the protection of our sacred religious
observances, but also for the safety of members of the Tribe. We were also iacreasingly
concerned about the impact that the suction dredging was having on the fish species inhabiting
the Salmon, Klam#th and Scott Rivers and theis tributaries, particularly thosc listed under
federal or state law as endangered or species of special concem.
[The Azsertions that the New 49’ers Met all of the Tribe's Concerns]
6. 1 was present at many of the mectings described by Mr. McCracken in his

declaration, was briefed on the course and outcome of other such meetings, and was responsible
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for ensuring that the Tribc’s positions were accuratély represented at those meetings. As Mr.

| McCracken himself describes them, much of the discussion at those meetings concerned the

avoidance of the kinds of disruptive behavior that the Tribe had experienced from suetion
dredgers. While Mr. McCracken claims in his declaration that he sought to aveid such conflists,
he also was quick to state at those meetings that he had no real centrol over the members of the
New 49’ers and how or where they conduct their suction dredging.
7. Despite Mr. McCracken’s afleged respect for the sensitive nature of arcas where
Tribal members conduct religious ceremonies and other Tribal astivities, the stnctures that he

says he agreed to were not always respected by suction dredgers thereafier. The militaney of

| some of these people continues to be of concemn to the Tribe. For example, 2 December 7, 2005

* posting on the Internet about this lawsuit by ene of the moderators on the New 49°ers website

refers to “dfg rats™ and “those scum of the earth Karuk's™ and stateg that "1 50 years ago the

miners would have just killed them all for this.” Another posting of December 8, 2005 from the

New 49°ers’ website refers to playing "cowboys and indiane again,” Other web postings I have

seen are of a similar tenor. I have no way of knowing how representative these remarks are of
the New 49"ers membership. True and comect copies of the web pages containing the above
referenced postings are included within EFxhibit 1.

8. Mr. McCracken’s declaration describes other meetings et which the impact of

suction dredging on fisheries was discussed, but thosc were not meetings at which the Tribe

! sought to have representatives of the New 49°ers prescnt. Rather, the Tribe had sought to have

direct “government to government” consultations with representatives of the Forest Service

| about these concerns. As a federally recopgnized tribe, the Kark Tribe believes that it is entitled

to that kind of consuliation. Nevertheless, the Forest Service insisted on having Mr. McCracken
present at these meetings over our objection. At the meetings [ attended, the concessions by Mr.
McCracken to avoid suction dredging in certain areas were clearly made in an effort to induce
the Forest Service to act favorably on the upcoming notices required for suction dredging

activities within the National Forests. However, he repeatedly stated that he did not have control
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over the activities.of the members of the New 49°ers, and the strictures that he agreed to have in
fact been “violated” by some suction dredgers since that time.

9. Atno time during any of these meetings did I say that the Tribe was “satisfied”
that Mr. McCracken’s concessions were sufficient to alleviate our concerns for the impacts on
special status fish species, and to my knowledge no other representative of the Tribe made any
such statement. Nor was there ever any “handshake” agreement to this effect. We did not attend
these meetings for the purpose of “negotiating” with the New 49°ers and did not do so.

10. In those meetings at which fishery impacts were discussed, the Tribe consistently
stated its position that the Forest Service was required to conduct an environmental evajuation
under the Nationsl Environmental Policy Act {“NEPA™) of any proposed suction dredging

within National Forests. When the Forest Service refused to do so, we filed suit against the

| Forest Service in the Federal Disttict Court for the Northern District of California, slleging o

failurs to comply with NEPA and other statutes. Part of that lJawsuit was sctiled by the Forest
Service agreeing to comply with NEPA for some actions affecting suction dredging, and the
remainder of the suit was ultimately dismissed by the court on the ground that NEPA and the
other stetutes did not apply to the Notices of Intent that suction dredgers were required to file.

11. At the same time that the federal lawsuit was being litigated, the Tribe was alsa
convinced that the California Departrnent of Fish and Game (“DF&G™) was not administering
its pernit program for suction dredge mining in accordance with the requirements of state law.
We endeavored to obtain an informal resolution of this issue with DF&G by a letter of March
17, 2003 to the DF&G Director (25 detailed in paragrzph 28 of our complaint), but when we
received no response to that letter, this suit was filed.

12. Thus, in filing these lawsuits, the Tribe has not reneged on any alleged

“agreement” or understanding with the New 49'crs, as Mr. McCracken’s declaration seems to

| imply. Nor has thers been any “bad faith” or “collusion” in the Tribe’s pursuit of the present

lawsuit. [ have been involved in the decisions made by the Plaintiffs in pursuing this lawsuit,

and present for all meetings with DF&G at which settlement was discussed. From the outset it
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appeared that the matter would have to be trnied, and it was only in the early Fall that there
appearcd to be a chance that it could be settled. The settlement finally reached involved
significant compromises by the Plaintiffs of the scope of protections we believed were

necessary against the impacts of suction dredging.

[The New 49°crs’ Allegations that the Tribe Engages
in Illegal Fishing and Harmful Epvironmental Practices]

13. Paragraph 29 of the proposed Verified Complaint in Intervention alleges that
members of the Karuk Tribe have cnpaged in illegal fishing ~ not authorized by DF&G fishing
reguiations — with dip nets below the Ishi Pishi Fatls. In fact, while DF&G’s Freshwater Fishing
Regulations provide in Sub-section 7.50(b)(91.1) of Title 14 of the Califorma Code of

Regulations that “[n]o fishing is allowed from the Ishi Pishi Falls road bridge upstream, to and

including Ishi-Pishi Falls, from Aug. 15 through Nov, 1,” there is an explicit "exception”
| providing that “members of the Karuk Indian Tribe listed on the current Karuk Tribal Roll may
fish at Ishi Pishi Falis using hand-held dip nets ™
14. Our fishery is a well-documented ancient fishery of the Karuk people and it is

conducted primarily at the falls which is within the Karuk aboriginal territory at karimin and
utimin, The Karuk cultural belief that katimir is the center of the universe may be one of our
pcople’s most sacred tenets. The ceternonia] fishery is a central element 1o our culture and goes
to the essence of life for Karuks. Many of our people believe that eradication of the fishery
would mean the end of life for Karuks. It is impossible to separate fishing at the falls from the
religious practices of the Karuk people, making the fishery central to all that is Karuk
historically, culturally, and ceremonially. Uninterrupted subsistence and cercmonial fishing arc
the priipary reasons the Karuk people have survived as a people with an intact culture. The
continuous practice of the traditional cerctnonial and subsistence fishery continues to be
acknowledged by the United States Department of the Interior, the Department of Agriculture,

the Environmental Protection Agency, the State of California, and other tribes on the Kiamath

River. The Karuk Tribe is fully recognized as a federai-tnibal fishery resource co-management
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agency within the Klamath River Basin,

15. I'n his deelaration, Mr. McCrmacken also allepes that the Tribe has engaped in
“logeing acyivities™ which “created thousands of times more surface disturbance” than sll of the
suctinn dredge mining combined. MeCracken Dec. §9. The activity described by Mr.
MeCracken was a multi-year etfnrt by the Tribe to decommission old logging roads to prevent
catastrophic washes of sediment from thewe roads into streama during heavy maingtorms, ks
purpose waa to eid in protecting fisherics® habitat, and it is only one example among many of
the Tribe’s activities to this end. 1 is aurprisiog that Mr, McCracken would awempr 1o
chamezofizs this ag 2 harmful environmental activity.

18. The papers submilted by the Proposed 1mervensrs alse contam assertions about
the absenze of any covironmental harm to fisherics from suction drodping and, indeod, claim
that it benefits fisheries. Thess assertions are contradicted by pumetous studies and expert
opinions. To the extent that these kinds of allegarinns are made in the Propossd Interveners’
oppasition to the entry of the Stipulaved Judpmens hereim, Plaintit¥s will respond appropriarcly
at that time.

1 deelare under penalty of perjury that the foregoing is 1rue and cormact.
Exeruted this 12th day of January, 2006 at Happy Camp, California.
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Gold Prospecting with the New 49'ers Club - Mining, Dredging, Highbanking, Panning, Treasure FHunting
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Page ] of 2

60 Miles of Mining Property

® Information Aboutthe ¥ Learning Through
Glub Expetience
¥ Events & & Schedule ¥ Abput the Area

¥ More About Gold ® How to Find Gold

. ¥ Camping & Ledging + Mining Progerties
| @ whatz New ¥ Products
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Adventures ¥ Message Farums
© o ®Join & Contact

Happy Ne:i‘ry Year!!

b J
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Dave’s Guarantee!

l

The New 49'ers was started to help rake it easy for people to
find gold. How? wall...

The New 4%9°ers...

@ Provides gold seekers with good gold tacetions and year-
raund access for gold prospacting of many types.

¥ Provides very comfortable services, where whole families can
Jcspect together in search of high-grade gold.

Provides the most informative leaming opportunities availabie
anywhere in the world In naearly all aspects of modern smail-
stale gold praspecting and mining procedures -- from gold
pans, to electranlcs, to underwater dredging.
¥ Provides organized group mining pregrams, so that
partxcmants can become directly invalved with focused projects
that are managed by experts, {o locate and recover high-grade
gmld learn from doing, and receive an equai share of the gald

|
i 1/12/2006
|
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Gold Prospecting with the New 49'ers Club - Mining, D:edgi.rt;, Highbanking, Panning, Treasure Hunting Pape 2 of 2

racovered.

Start YOUR Gold Prospecting

: Adventure Today!

Just click on ane of the main links above, or on the navigation

bér below ta find out more about The New 49°ers—what we
arfe. what it's ke to be 8 member, the benefits that members
have, end all the gold they find!

.
Gold Mining Sampling angd Consulting Sefvices
This page Brought to you by: The New dSers. ing. ! P.O) Box 47 - Happy Camp, CA 95039 :: (S30) 483-2012

Copyright @ 1897-2005, The New 48ers, all fights reserved. We appreciste your comments. Send 1o The New 49ers
i
i
|
i
!
=3 :
[
i
|
|

fp./iwww goldgold com/index. him 1/12/2006
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The New 49'crs Gold Prospecting Club - Join Now! Page 1 of 3
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We Are Not Just
Another Mining Club...

Associate Membership is
$100 paic annually to receive one
week of your choice between May Lst
and September 30th. This time
allotment is in our prime-time season
and meets the needs of prospectors
who only have a little time to spend
prospecting on our properties. During
this week, you dnd your spouse'and
children under the age of 18 are free
to camp, mine and prospect anyWhere
on our gold properties (subject fr) the
rules which affect all membcrs) and
keep all the gold you find. In ElddltIO]l_,
an Associate Member may attend any
and 2ll of our organized weekend
group mining projects for FREE! You
will also receive our monthly
newsletters and are invited to partake
in our weekly potlucks.

Full Membership is $3,500

and it allows yot to prospect along the gold propertics we make available all year
round, keeping zll the gold you! find (subject to our operationsl guidelines). You are
invited to fTesly participate in all weekend group mining projects and weekly
potlucks. This membership includes husband and wife and children under the age of
13_Full Members are allowed tb bring guests, who can actively participate in a
member's mining operation for 4 one-week period. Full membership credit can be
transferred or sold.

|

trp:/fwww.galdgold.com/joinform] hum : 1/11/2006
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The New 49'ers :: Gold Prospecting :: Karuk win- Klamath Basin miners lose! Page 1 of 10

Welcome {e}
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The New 4%'ers -; Guld Prgspecting :: Karuk win- Kiamath Basin miners lose!
Lost Password - Postine Piggures i« Whe's Online t: Stats : Memberlist : Top Postory i Scarch

W ne, Regjster - Log In Welcome to oUF newest member, paclrart i,

“Recople online tr the lest | minuias - 0 members, O anon and | guesty, (Most evar wag 15 at 02:35:35 Sun Nov 23 20038)
Pages: f12}

[ Noufy ] [ Brint] [ Send Ty Fricnd | { Whgh 3 =121

afer Mile Karok win- Klsmath Basin miners Jaze! { 21:42:33 Weodbe 7 2005 | [Imeraq o &

Dffting

3% r;.u Well, talk about an "end-arpund™ Unknown to anyone in the dredging industry (at least that T am aware
Ma era'nr

of), the Karuk Tribe sued the State of Califomia Department of Fish & Game on May 5th of this year.
Filed in Supetior Court of California, Alameda County case #RG-05211597, ] understand the suit was in
regards 10 the handling of suction dredge permits and the Endangered Species Act along with S653B
regs. [ have not seen the actual sujt or settlement, yet but the following was explained to me this morning
by Leri Heier of the DFG- (She by the way was a very nice person to talk with and had no input in the
decision made.) The following is not a2 complete list but is the settlement reached in a nutshell:

Klamarh River, Salmon River, and Scott River only open to dredging 7/1 thru §/15. Open tributaries
those same dates. Indian Creck, Elk Creek, Iddcp-'ndenc: Creek and Clsar Creek closed to any dredging.
Dredging closed 500 feet upriver and 500 feet downriver from any thermal refuga(sp?) (read that as any
«reek or spring.) I will past more on this as I get the infeo.

2 Mike

1p://bb.bbboy netthencw4Sers-viewthread ?forum=1 & thread=521 1/11/2006
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The New 49'ers - Gold Prospecting -~ Kanik win- Klamath Basin miners lose! Pape 2 of 10
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{49e7) Mike
New 49'ers Member# 191

Re: Knaruk win- Klasmath Basin mijm:ra lose! ( 22:)om? W:dfl = 72008 ) |_|_ﬂt3rﬂd _ﬁ

e ks e o e |

Bad news! Will it be eaforced for the comimy season? Or {s it unknown at this point? Thanks for the
updats,talk about being blindsided

Del

et Knruk win- Klamath Bazn minars logel { 013821 Thulbre 8 2008 ) : {interacy _‘{@

As far ss anyone knaws at this point it begins jan. 1, 2005. We need to make ALL miners aware of This
travesty. The Intemnet is great, bot net all miners are online. We are going to need all miners everywherc
te be aware and rise up in indignation.

I don't know about nayooe clse, but [ for one have hed encugh of one small tribe trying to run roughshod
over & Whaole industry.

Stay tuned.....

Jim (Alaska)
Adminisirator

New 35'ers Meamber #4104
fim Foley's Alaska

JoleyB@Ehotmail vom

Re: Karuk win- Klamath Basia mincrs lose! { oL:%4:31 Thubee 82003 ) |lnteracl_ ) '§I

1 haven't played cowboys and indians since I was a kid.

Hurnmm!
KSTI
Re: Karuk win- Idamuth Basin miners lose! { 6326 nmlr“ 82%0¢ ) {Intaract <

That's sad. The decision neids to be appealed or challenged somehow, especially seeing as how those of
us affected were never informed of the suit. Goes to show you how umportant they consider dredgers to
be: not a2 one of us was told until too Jate.

Marshall

Re: Koruk win- Klamath Bosin minors lasal { 03:40.43 ThuDec 87005 ) ] Interaet ﬁl

)

—

This could tum around and bite them in the foot. T have a vision of a lohiger season on class G sections!

The first reaction of course is anger ! Now with a little cooling off time, 1 atn still angry! Qkay,now [ am
more calm, :

itp://bb.bbboy. net/thenewd4 Jers-viewthread forum=1&thread=521 o 1/11/2006
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Prospectors Cache Forum - Printer friendly page, topic ID #64504 - Page | of |

Go back to_previous tapic

Forum name Prospecting Forum
T - subject RE: KARUK WIN, Kiamath Basin dredgers losel

Topic URL http://www.49errmike,corm/dc/dcboard.php?
az=show_topic&forum=1B81&topic_id=64504&mesg_jd=64511

‘§4511, RE: KARUK WIN, Klamath Basin dredgers loset
Pasted by Reed Lukens, Wed Dec-07-05 05:03 PM

And it happened behind our backs:w. That tells you 3 lot about the low iife judge and dfg rats
that cancealed it from public view... The fact is THIS SUCKS! Those guys golng behind aur
backs was just the only way that those scum of the earth Karuk's could win this, We basically

just got caught with our pants down... 150 years age the miners would have just killed them
all for this. I can't wait to hear more gn this.

ttp://www.4Sermike com/dc/dcboard. php?az=printer_friendly&forum=i81&topic_id=64504&mesg id=_.. 1/12/2006



