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1 Petitioners Plaintiffs contend that the Califomia Department af Fish Wildlife the

2 Departnient violated the California Envirt nmental Qualiry Act Pub Res Cade 2l 000 et

3 sey the CEQA ruidelines Cal Code Regs Tit 14 15000 et seg the Administrative Procedures

4 Aci Cal C de l 1340 et seq in the conduct af the 5uction Dredge Subsequent Environmenta

3 Impact Report

6 A Suction dredge mining including without lirnitation the permitting and regulation

7 of such mining is exempt from CEQA as an angoing project which existed prior to the enactment

8 ofCEQA and is therefore exempt fram CEQA pursuant to Pub Res Code 21169 and 14 Cal

9 Code Regs 15261

10 B The Department prejudicially abused its discretion by conducting a subsequent

1 l EIR The Alameda Consent Decree did not requi re this the existing EIR had already been

12 certified and the time for challenging this EIR had long passed

13 C The Department iolated CEQA by failing to adequately describe the project by

14 among other things focusing on broad regulatciry changes as opposed to less drastic neans of

15 limiting the effects on th environment

16 D The Departrrient faiied to utilize t e proper baseline as required by Pub Res Code

17 2 000 CEQA and other applicable Iaw ignoring over one hundred fif y 150 years of actual

1 on the ground zmpacts from a history of California mining and instead conducCing an

19 environmen al review as if no miiung had ever oceurred in California rivers and associated areas

20 E The preferred alternative of ilfe Department and the newly adopted suction dredge

21 minin regulations az e infeasibie Among other thin s the Depariment failed to give any weight

22 to federally pratected minin rights and property rights in mining claims and the feasibility of

23 acconlplishing mining objectives within the constraints proposed including but not limited to

24 constraints related to a report card density restrictions return to grade reyuirement limited hours

25 ofaperation requiring notification and permits pursuant to California Fish and Game Code

26 1602 reduced nozzle size winching restrictions bank distance restrictions and season

2 7 limitations or closures

28

2

STATEMENTOF ISSUES OF P TCI IONERS PI A NTIFFS RE CEQA CAUSE OF ACTiON

c s xo rcrDsa 2o



1 F The preferred alternative of the Department as welt as the newly adopted 2012

2 suctivia dredge mining regulatians and the FSEIR failed to adequately take into consideration the

3 ecanomic viability to suction dredge prospectors and mzners pursuant to the regula ions as well

4 as the ecanomic viability of the husiness and service providers that support these prospect rs and

S miners

6 G The I epartment s definition of deleterious to fish requires an effect which

7 manifests at the community ar population level and persists fax longer than one repraductive ar

8 migration cycle The Department failed to apply its own standard in the context ofhighly

9 isolated and temporary operations with no persistent effects on fish

10 H The Department failed to consider whether the project would cause subs antial

11 adverse effects on hurnan beings as required by Public Resources Cade 21083 c witYc respect

12 to effects suction dredge rospectors and miners pursuant to the regulations as well as the

13 economic viability of ihe business and service providers that sup ort these prospectars and

14 miners

1 L The Depaxtment failed to adequately respand to comments submitted by the public

16 and government agencies during review of the FSEIR

i 7 J The Department failed to recirculate the FSEIR or any portian of the FSEIR in

18 violation of the Administrative Procedure Act despile adding signifieant new inFormation to the

19 DSEIR within the meaning of Public Resources Code 21092 1 and CEQA guideiines 15088 5

20 Among other things the Department tl roughout the draft review established a program level of

21 4 040 permits then when the docurnent was issued as fmal the seiected pro ram becane the

22 Reduceci Infensity Alternative with a level of 1 500 permits creating an entirely different

23 alternative than what was evaluated in the SEIK

24 K The Departnzezit violated CEQA st idards and their own standards in making any

25 determination that alleged impacts af suction dredging were significant The Department

2b generally failed to establish that suction dredge mining reaches a threshold of significant impact

27 or environmental harm and instead speculated concerning hypothetical levels of significant

28 impacts which have no basis in suction dredging specific science or reality
3
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1 L The Department violatea CEQA and the Adminisirative Procedures t ct by

2 improperly selecting and analyzing alter natives and failing to provide an adequate analysis of

3 reasc nabl alternatives in violation ofGavernment Code 11346 2 b Arnong other things

4 fnr an ongoing pre existing program the No Pragram aliernative should have been the existing

5 program

b M On February 17 2 l 2 the I epartment posted for public comments its revised

7 proposed regulations governing suctiondredge mining in California under the rish Game

Code The revised regulations contained numeraus radicat changes from the initially proposed

9 regulations Despite the numerous and substantial radical changes made in the revised

10 regulations the comment period ended Monday March 5 2012 This seventeen 17 day

11 truncated camment periodviolated the Administrative Procedures Act Gov Code l 1346

12 11346 4 and 11346 8 The radically revised regulations were in no way sufficiently related to the

13 initially proposed regulations and thexefore required a full forty five 45 day comment period

14 N There is no substantial evidence to support closures ofCalifornia water bodies

15 The Department arbitrarily closed entirc portions of counties above certain elevations to protect

16 speculative Mountain Yellow Legged Frog habitat without providing the speciFic population

7 information to justify the existence of the frogs or the necessity oFany specific or wide ranging

18 habitat Their primaxy habitat is ponds and lakes not rivers and streams where suciion ciredge

19 mining takes place The Departmen also arbitrarily closed significant stream reaehes on aceount

20 of alleged adverse eifects Un listed Caho salmon without pro riding the speeific population

2l infonnation sufficient to make such a determination

22 O The Department proceeded in exeess ofjurisdiction and violated Ehe

23 Administrative PrUcedures Act by among other things implementing restrictions on work hours

24 times and loeations ofwnrk and specific equipment wllich may be used Fhe Department

25 provided no adequate sta ement of reasons to support these restrictions in violation of

2b 11346 2 b of the Crovernment Gode including but not Iimited to restrictions related to a report

27 card density restrictions return ta grade requirernent limited hours of operation reduced nozzle

28 sice winching restrictions bank distance restrictions season limitations or closures
4
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1 P The Deparkment prejudicially abused its discretion by improperly selec ing some
2 data for ineIusion in the SEIR while excluding other data which woutd have provided a balaneed

3 approach

4 Q The Department violated CEQA by praducin an SEIR which failed its primary

5 purpose as an informational docurnent by ailowing effects to be overstated based on the seleckive

6 use of data which made program effects appear to be more severe than they were In general the

7 Department ignored the positive environmental benefits of suction dredge mining and

exaggerated alle ed adverse inpacts This faiIure as an informational document led to the

9 California legislature imposing a now six year ald ban and six years of litigation

10 R The EQA findings are not supported by substantial evidence in light of the whole

11 record with respect to alleged adverse effects of suction dredge mining

12 S The Department s decisian is not supported b its CEQA findings

I 3 T The reguiations are not reasanably necessary to effectuate the purposes of the Fish

14 Game Code and to address the alleged problems for which they were proposed

I S U The Deparkment s inding of necessity was not supported by substantial evidcnce

16 in light of the whole record and the Department failed to provide an adequate rationale and

17 explanation of their determination of necessity in violation ofGavemment Code 1346 2 b 1

18 V The ne v regutations constituted a major regulation insafar as the adverse

19 economic impact on California suction dredge prospectors and miners exceeds 50 000 000 the

20 Department failed to provide an adequate estimate of the economic impact of the regulations and

21 to provide a lawful standardized regulatary impact analysis in vzolation of Government Code

22 11346 2 b 2 and 11346 3

23 W The Depa rtment faileci to provide an adequate economic analysis afthe regulations

24 in violation ofGovernment Code I 1346 3

25 X The Department s determination pursuant to Government Code 11346 5 8 is in

26 conflict with substantial evidence in the recard

27
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2
FR 74F OF SERVICC

3 I Carole Caldwell hereby declare under pezlalty ofperj ury under the laws of the State of
Califomia fhat the fallowing facts are true and correct

4
I am a citizen of the L nited States over the age of 18 years and not a party to or

5 interested in the wifhin entitled cause I am an employee of Murphy 3uchal LLP and my
business address is 3425 SE YamhilJ Street Suite 100 Portland Oregon 97214

6

On May 29 2015 1 eaused the following document to be served
7

g
STATEMENT 4F ISSUES OF FETITIONERS PLAINTIFFS RE CEQA CAUSE OF ACTI4N

9 By iransmitting a true copy in the following manner on the parties listed below

10 I onorable Gilbert Ochoa Chair Judicial Couneil ofCalifornia
Superior Gourt ofCalifornia Adrninistrative Office of the Courts

11 County of San Bernardino Attn Court Frogratns and Services Division
San Bernardino Justicc Center Civil Case Coordination

12 247 West 3 Street 455 GoIden Gate Avenue
San Bernardino CA 92415 0210 San Frartcisco CA 94102

1 Via US Mail Vza US lail

14 Bradley Solomon David Young Esq
Deputy Attorney General 1 l845 W Olympic Blvd Suite 1110

15 455 Golden Gate Avenue Suite 11000 Los Angeles CA 904b4

San Francisco CA 94t02 7004 E mail dyouuglaw a veri on net

16 E mail Bradley SoiomonGdoj ca gov
Vr a mail U S Mcrzl

Via E marl US I 1ai1

1 g
John Ma tox Tames R Wheaton

Department of Fish Game Fnvironmental Law Fothndation

19 1416 Ninth Street 12 Floor i736 Franklin Street 9 Floor
Oakland CA 94612

Sacramento CA 95814
E mail wheat n c envirolaw org2 E mail jmattox@dfg ca gov E mail elfservice@envirolaw org

Via E mail LIS Mail Via E mail tI S Mail
21

Gien Spain Jonathan Evans

Pacific Coast Federation of Fisherman s 351 California St Suite 60Q

Assaciation San Francisco CA 94104
23

E mail jevans@bialogicaldiversity orgSouthwest Regional Office
Via E mcril US Mail24 A O Box I 1170

Eugene OR 97440
25 E mail fishlifr@aol com

26
ia E mail U S Mail

27
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1

E Robert Wright L ynne R Saxton
2 Friends of the River Saxton Associates

1418 20 St Suite 100 912 Cole Street 14U
3 Sacraanento CA 9581 l

an Francisco CA 94117E maii bwright@friendsoftheriver or
E maii 1 ne u saxtonle al coin4 Via f mail L S Mail
Yia E marl U S Mail

S
Marc Meinick Keith Robert Walkcr

g Office of the Attorney General 9646 Mnrmon Creek Road
1515 Clay Street Suite 2000 Sanora CA 95370
Oakland CA 94612
E rnail Marc Melnick doj ca gov

Via U S Matl

g Via E maid US Muil
r

9 J

Carole Caldwell
10 Declarant
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