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1llt. INTRODUCTION

Seven months after this action wes filed and after a sertiement has been reached between
the parties, interveation is now sought by third parties. The New 49°ers and Raymond W. Kaoas
(hereinafier “Propoged Interveners™) seek this intervention based on their alleged interests in
federal mining claims. Their papers mischaracterize the nature of those claims, and they are not

| interests in any “property” which is the subject of this actien. Plaintiffs’ claims herein are
concerned exclusively with the Celifornia Department of Fish and Game’s future issuance of
suction dredging permits. The Proposed Interveners also seek to inject a variety of issues into
this case that are extraneous to the one remaining matter before the Court - the existing parties’
request that the Court enter a Stipulated Judgment.

Plaintiffs submit that the Proposed Interveners are not entitled to intervene as of right.

However, given this Court’s broad latitude to allow permissive intervention, Plaintiffs do not

14 :u oppose a limited intervention for the purpose of allowing the Proposed Interveners 1o present
.5 {| their opposition to the Stipulated Judgment.
15 || Il. STATEMENT OF FACTS

i7 A. The Proceedings to Date in this Action

Plaintiffs filed this action on May 6, 2005, seeking declaratory and injunctive relief

*® )i against the Califormia Department of Fish and Garne and its Director (hereinafter “DF&G™). The
¢ 1| Complaint alleged that DF&G’s annual issuance of permits for suction dredge mining imperils a
1 || state 2nd federally listed threatened species, the Coho salmon, and other spucies of special

22 concern in their habitat in the Saimon, Scolt, and Klamath Rivers, and their tributaries.

5 The Complzint did not challenge the issudnce of, or scek any relief against, any existing
a permits, bur rather challenged DF&G's pattern and practice of continuing to issue such permits.
“ The Complaint alleged that this pattern and practice was in violation of the California

26

Environmental Quality Act (“CEQA™), Cal. Pub. Res. Code §§ 12000 et seq.. since it failed to

take into account the impact on suction dredging on newly listed special status species and failed

m
Lr1d
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to implement the mitigation earlier promised to address such listings. The complaint also alieged

|| that Fish and Game Code § 5653(b) was violated. The latter provision prohibits issuing any

suction dredge permits that would be “deleterious to fish.” ' As relief, Plaintiffs sought an

{ injunction against the future issuance of suction dredge mining permits on the referenced nivers

until Defendants had complied with these laws.
Defendants filed an answer denying the allegations of the complaint, and Plaintiffs

requested that DF&G prepare an administrative record for the case, The parties heid a settlement

meeting on July 13, 2005, and agreed to continue settlemcent discussions thereafer. Because it

stil} appeared that the matter would bave to be tried, the Court a1 a Case Management

Conference on July 22, 2005, set carly deadlines for filing the administrative record, briefing the

| matter and for a hearing on the merTits so that the matter could be decided before the next season

|| of DF&G’s issuance of annual suction dredge mining permits. Further settlement discussions

were held, and the parties requested and the Court granted 30 day continuances of the previous
deadlineas, '

In late November, 2005, the partics reached a settlement, embodied in a Joint Stipulation.
Among other things, the Joint Stipulation provided for the Court’s entry of a Stipulated
Judgment. The Stipulated Judgment would restrain DF&G from issuing suction dredge mining
parmits for certain segments of the rivers or their tributaries or for certain periods of the year
pending its compliance with CEQA,, It anticipated that DF&G would hold a rulemaking for this
purpose, and based thereon could seek from the Court 2 termination of the injunction in the
Stipulated Judgment.

The parties presented the Stipulated Judpment to the Court with a request that it be

' As alleged in the Complaint, DF&G determined in en Environmental Impaet Report (“EIR™) issucd in 1994 chag
rivers inhabited by species of special eoncem or threatened or endangered species (hereinafter “spacial status
species”) must be closed to suction dredge mining 1o prevent sigoificant impnacts to the spocies. The listing of the
Coha salmon and othe? species as ypecial status speclss occurred shortly thereafter. The Complaint alleged that
Defendants have continued snnually to issue suction dredze mining permits without closing to this mining the rivers
mhabited by the Caho and other species of special concern and without conducting any analysis under CEQA of the
impacts on the Coho and other species of special concern
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| entered at a Case Management Conference set for Deceruber 20, 2005, In the meantime, a

motion to intervene was filed by the New 49°ers and Raymond W. Koons. At the Casc
Management Conference, the Court set a hearing date for January 26, 2006, at which time the
Court would consider both the motion to intervene and the existing partics’ request 1o entex the
Stipulated Judgment.

| : :
B. The Proposed Interveners have Nischaracterized their Interests and the
Plaintiffs’ Actions.

The Proposed Interveners assert their property intcrests in federal mining claims as their
principal basis for secking intervention herein, See Memorandum of Points and Authorities
Support of Motion for Leave to Inltervene {(“Int. Mem.”) at 1, 10. However, it is apparent from
their Proposed Verified Complain’é in Intervention (“Int. Comp.”), that the New 49’ers does not

itself engage in mining in these areas, but leases mining claims from others so that it can sell

| “access” to people ta conduet suction dredge mining. Int. Comp. § 1; Hillman Dee. € 4.

Similarly, although their Complaj_%n alleges that Raymend W. Koouis is an individual mining
claitn holder, he also leases his mllmng claims to the New 49°¢ers. See Karuk Tribe v. U.S. Fores!
Service, 379 F.Supp.2d 1071, 107?7 (N.D. Cal 2005). The New 49’ers in turn charges a
substantial fee for people 1o becon;ie “members” of the New 49°ers “Club” in order to gain access;
to the claims leased by the New 4?’érs. Hillman Dec. (4.2

Thus, the primary purposeilfor the New 497ers” location and leasing of mining claims is
not for the New 49°ers itself to co1|1duct mining operations. Nor, in general, do its members own
any mining claims, Rather, the sur;‘.ticn dredge operations of the members of the Club are

L I : .
conducted primarily for recreational enjoyment. and not to obtain substantial revenues above and

beyond the total financial cost to the members to conduct such operations. The New 49'ers

|| webpage is replete with adverising the "adventure" of gold mining, See

* The New 49'ars charges a "'membership” fee of 33,500, See hip://www.goldgold. comvjoinform] htm

This allows the "member” year-round actess 1o the lands and waters thar the New 45'ers makes available to its
members. A smaller $100 “associate membership” fee allows sameone to access to these lands and waters for a
week. See Hillman Dac., Exh. 1.

: - 3 -
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http://www. goldgold.canﬂeventsscifleduleAhtml. The company focuses on the "family” recreation
aspect of small-scale suction :lredémg and other activities, including potlucks and BBQs. See
hrtp:ffwww.goldgold-comfcvcntssc\ihcdulc.hunl. See also Hillman Dec. 7 4, Exh. 1.

While this Court need not l:'lecide this question, it is certainly arguable that this
recreationzl mining by the membei's of the new 49'crs “Club," or by any person, is not authorized
by the Mining Law of 1872 ~ and,/indeed, is a perversion of that statute’s allowance of mining
claits on federal Jands. Mining uiider the 1872 Mining Law is based on the filing of mining
claims for legitimare mining operétions. 30 U.S.C. §§ 26, 29. See Cameronv. US,, 252 U.S.
450, 460 {1920). The goal of the l%«lmmg Law, znd the validity of the mining claims themselves,
is premised on the "discovery of aiva]uablc mineral deposit." 30 U.8.C. § 22. See Cole v. Ralph,
252 U.S. 286, 296 (1920). " |

Nevertheless, the Proposed; Intervencers argue as a further basis for their intervention that

the proposed Stipulated Judgment ihcrein would deny them the opportunity to conduct on-the-
|

' ground "assessment work" and they will "forfeir their claims." Int. Mem. at 10, 12. That is false

and based on 8 complete mis sl:atex?ent of federal mining law and claim requirements. First, such

1
"assessment work" is not required if the claimant simply submits a yearly "claim maintenance

fee" of approximately $100, as tha Propased Interveners themselves concede. Int. Comp. § 8

' Second, small mining claimants G?OId.ing ten or less claims) who prefer to do the assessment

work instead of paying the fee, ca:& perform any such work entirely off-site to keep the claim
current. See Chambers v. Harringon, 111 1.8, 350 (1884). Third, mining claimants are
exempied from having 1o pay any fee or do any assessment work if they are denied access to

their claims. * Finally, the inability to acquire & permit to perform suction dredging does not bar
i

* Congress cnacted this allowance for the - payment of the fee in Heu of performing the assessment wark in a serics of
appropriation bills stanmg in 1992. See Pub L. No. 102-382, 106 Stat. 1374, 1377-78 (1992). A more recent
cx‘tensmn of these provisions oceurred mQDDl See Pub, L. No. 107-63, 115 Stat. 414 (2001).

* Accarding to federnl mining law, the performance of the required assassment work "may be deferred by the
Secretary of the Interior as to any mining'clzim or group of claims in the United States upon the submission by the
clairnant of evidence ... that other legal impadiments axist which affect the ripht of the claimant to enter upon the
surface of such clajm or group of claims or o pain aceess @ the boundaries thereof" 30 U.5.C. § 28b. See also 43

3 - 4 —
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all access to the claim, or protubit i_other types of sctivities that might constitute assessment work.

The Proposed [nterveners also invite this Cou:!t to undertake an inquiry into the fedaral
laws and regulations affecting suction dredge mining. In their proposed Camplaint, they allege
that the Forest Service has certain procedures for zegulation of suction dredge mining that “aveid
even the slightest risk of any Jmpar.'t to fish ” Int. Comp. 79 13-14. In their memorandutn, they
then argue that “[tjhe existence of a comprehensive federal repulatory scheme addressing
precisely the same issues raised h)lr the plaintiffs under paralle) state statues is surcly a factor
militating against the imposition of injunctive relief.” (p. 6). Indeed, the Proposed Interveners
also assert that “serious questions"r are raised that faderal law preempis the state regulatory
structure here, Int, Mem. at 10, n. lﬁ |

Not only do the Proposed I!nterveners seek to lead the Court into detours into federal law,
but their asserdons, quoted abovc an: in direct contrad.lcuon to what they told the Federa] Court
in the Federal Action. In that actinn they argued that the existence of California’s regulatary
scheme for suction dredge mnmglhas the effect of “mooung the entire question of federal
regulation for mining conducted ulhdcr California sucti on dredge permnits.” See Beers Dec., Exh.
1 at 4, note 2 (“The Miners’ Memorandum in Opposition to Plaintiffs” Motion for Summary
Judgment,” filed May 17, 2005). '#'hey emphasized: “At the least, the statue counsels this Court

inteqt to give substantial weight tn'u 'California’s comprehensive regulatory scheme for suction

dredge mining in reviewing the quest Service's dec151on5 herein.™ Jd.

Before the Federal Court, ﬂ-u:y further disavowed any notion that the federal regulations
preempted the California rcgu.latin__ns, contrary to the “serious questions™ that they are alleging
here. In particular, they argued to Eli::he Federal Court that the federal regulations in question were
“silent on the question of pre«emp:ting the California regulations” and cited authority for the
proposition that any attempt by feléleral regulations to'precmpt state laws rnust be done with

“specificity " Jd. Indeed, they citedd to the Federal Court — but not to this Court — the fedezal

C.F.R §3835,1] (federal Interior Department minjpg claim regulations applicable to lands in guestion).

. -3 -
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|

| Camp. § 12; Declaration of DaVid‘ McCracken ("McCracken Dec.™) Y 12 -48. Their papers also

| suction dredge mining combmed.f{c(:racken Dec. 19. As reflected in the accompanymg

| Supulated Judgment.

the Plaintiffs In particular, they a.lh.cge that the Tribe is acting in bed faith in filzng this lawsuit

‘ the Tribe” that its concerns about ’suction dredge mining had been adequately sddressed. Sec Int.

. allow permissive intervention, a.nrj do not oppose intervertion on that basis for the limited

statute which makes clear there is La preemption, fd gl& U.S.C. § 481 provides that “[a]l! waters
within the boundaries of national l‘fc?rrests may be used for domestic, minung, milling, or irrigation
purposes under the laws of the Sra;‘e wherein such national forests are situated, or under the laws
of the United States and the rules . d regulations cstajblished thereunder.”).

Finally, the Proposed Inter;ﬁ’rcncrs seek to further cloud this action by aspersions cast upon|

because the New 497ers reached vt':luma:y “handshake” agreements with the Tribe that “satisfied

allege thar the Tribe's commitmerili 1o protect fish species is in conflict with “their desire to kill
and eal these species,” based on {ﬂe asserted observation that members of the Tribe have engaged
in illegal fishing with “dip nets.” éomp 4 29. Finslly, they allege that the Tribe has engaged in

“logging activities” which * crcat:lﬂ thousands of times more surface disturbance™ than all of the
Declaration of Leal Hillman, Vic iiChaimmn of the Keruk Tribe and himself a plaintiff herein,
none of these allegations is true. | '

tl.IF GRANTED, THE INTERVENTION SHOULD BE LIMITED.

In People v. Brophy, 49 C 1. App. 2d 15 (1942}, the court held that the burden rests upon
the one seeking to intervene to shaw that this is a proper case for intervention. As demonstrated
below, the Proposed Interveners h.L:ne not met that burden in claiming that they are entitled to

intervene as of right herein. Hawe’!i}er, Plaintiffs recognize that this Court has broad discretion to
purpose of allowing the Proposed nterveners to presént their opposition to the requested

A. The Proposed Inteieners are Not Entitled to Intervene as of Right.

The Proposed Interveners !tt:mpt to justify their intervention as of right under the

| C/A No. RG 05 211597
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(| hold “unpetented mining claims”

| et seq. These are annual permits

i

Federal Rules of Civil Procedure J}&thcr than Califo mia law. Int. Mem. at 8. However, it is
California law that is controlling ~ in perticular, Section 387 of the Code of Civil Procedure.
That provision allows interventior] as of right only “if any provision of law confers an
unconditional right to intervene oqg iif the person seeking intervention claims an interest relating to
the property or transaction which is the subjeet of thc.; action,” among other requirements. In this

case, there is no unconditional rig ILnt to intervene granted to the Proposed Interveners by statute,

and the “property interest” they claim is not the subject of this action. Nor is their intervention

required because of alleged “participational interests in CDFG decisionmaking.” Int. Mem. at

11.
The principal argument asserted for an entitlemant to intervene ic the allegation that they
; Ech are property linterests. Int. Mem. at 10-11. As set forth
above, the Proposed Interveners 'Ive not in fact demonstrated that they own and are themselves
actively working any such property interests, and recizeational suction dredge mining is not a
property interest protected by fed ! al law. More fundBmEnthlly, whartever their lega] status, the
“unpatented mining claims™ are npt the property “which is the subject of this action,” as required
by C.C_P. § 387. The subject of tHis sction is the mnu.a.l suction dredging permits issusd by
DF&G under state Jaw. |
Nothing in the Fish & Garhe Code or DF&G'is regulations for the issuance of suction
dredge mining permits purports j "any manner 10 require or affect any kind of federal
“uppatented mining claims.” See Fish & Game Code|§§ 5653 ef seq.; 14 Cal. Code Regs. §§ 228

ssued for the use of suction dredging ¢quipment in Califorma

| rivers and streams under the jurisdiction of DF&G. See 14 Cal. Code Regs. § 228(a) (“Every

person who operates the intake ngzzle of any suction|dredge shall have a suction dredge permit

® For example, Proposed Intervencrs rely on & Ninth Circuit decision to claim that their alisgations must be accepted
gs true for purposes of the motion to intgrvenc. In that case, however, the court made clear ther “we do got foreclose
consideration of the pleadings and affidayits of oppanents to intervention.” Southwest Cir. for Blological Diversity
v. Berg, 268 F.3d 510, 820 {Sth Ciz, 200!}, In that case, the Ninth Circuit cited with approval Fogeer v. Gueory, 655
F.2d 1319, 1324 (D.C. Cir. 1981), whicH held that "motions to intervens ate ugually svaluated on the basis of well
pleaded matters in the motion, the compint, and any responses ¢f opponents to intervention.”

) ~ 7 -
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in his/her immediate possession.”

claims and those who don’t.
Thus, the Proposed Interv
they will “forfeit” or “lose”™ their

California suction dredge mining,

would suffer these purported nju

intervention. See Bechee! v. Azelrad,

104 (1248).

STEIN&LUBIN LLP

They are issued alike to people who have federal mining

bners are not entifled to intervene because of the zllegations that
ederal mining claims as a result of the restrictions on

permits in the propésed Stipulated Injunction. As demonstrated

I above, these allegations are simply wrong as a mattet of law. Mareover, even if arguendo they

fics, they are “consequential” and "indirect” and not a basis for

20 Cal 2d 190, 392 (1942); Aller v. California Water & Tel Ca, 3] Ca}2d

Nor do the Proposed Interveners gain anything from the false a)legation that the suction

dredge mining permits issued annually by DF&G “are properly thought of as ongoing permits.”

Int. Mem. at 2, There is nothing

ongoing” or “continuing” about these permits, and the

Praposcd Intervencrs cite nothing{to support this characterization, DF&G’s regulations provide

that “[s]uction dredge permits shall be vahid fro m the first of the year for one calendar year or if

issued after the first of the year, fpr the remainder of that year.” 14 Cal. Code Regs. § 223(a). In

other words, people desiring to edgage in suction drédging:have to apply each yeer for suction

one year to the next.

Nor is intervention as of r

‘| Interveners “have important parti

The Propeosed Interveners had no

lestablishes a right to intervene in

Finally, the Proposed Inte

| faith” and may have engaged in i

H

4
i [
i

dredge mining permits. Obviously, the number of such applications may vary substantially from

. I - -
ght established by the sinale-sentence clzim that the Proposed
cipational interests in CDFG decisionmaking.” Int. Mermn. at 11.

ﬁight to participate in the settlement negotiations in this case,

: Nothing in that sertlement forecldses their participation in future rulemakings that may affect

'| suction dredge mining No Califofnia case has ever held that this kind of vague all:gaticn

A 1Y
eners allege that the Plaintiffs have “plainly acted in bad

cllusion’ with DF&G: Int. Mem._ at 11 There i3 no

| Plaintiffs’ Memorandum of Points

In Response to Motion to Interve
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substantiation for these charges, apd they are clearly wrong. As set forth above in the

accompanying Declaration of Lc#f Hillman, there was never any agrecment between the

Plaintiffs and the Proposed Interv -m:rs that the lent].ﬁ's concems about the impacts of suction
dredge mining had been fully Satli:ﬂed or that Plaintiffs would not pursue their concerns in ather
forums. As must be evident to the Court from the ﬁrslt Cas; Managemen! Conference on July
22" of last year, the parties were ;Sroceeding Vigcruuisly wxlth the litigation of this matter at the
seme time that they had crmbarked on seftlement discussions. As those seftiement discussions
became more serious, they requcsFed continuances of the early deadlines for filing the
administrative record, briefing the ‘matter and for the hearing on the merits.

There is nut a single shred|of evidence — or even a specific allegstion — presented by the
Proposed Interveners in support of their “bad faith” or “collusion” hypotheses. In La Mesa

Lemon Grove & Spring Valley Irrkg. Dist. v Halley, 195 Cal. 739, 742 (1925), the court rejected

a propased complaint ip interven on which atrernpted o enlarge the jssues in the case by
charging rhat the action is “eollusfve, unnecessary anﬂ not defended m good faith." The court
noted that these kinds of allcgauo s are “mere conclusmns and must be supported by facts to
ment any consideration.

As to the allegations that the seftlement neéoéaﬁons were conducted in “secret,” that
characterization assumes that the oposed Interveners were entitled to receive notice of this
action and to participate in the setflement discussions! As noted above, even if the Proposed
Interveners had been parties to this lawsuit from the dutset, 'thy would have had no right to
participate in the settlement discussions, In fact, the partics were not required to provide notice
of the lawsuit to the Proposed Intefveners.

The Proposed Interveners apparently concede that tﬂey are ot “indispensable parties” o
this lawsuit. Int. Mem. at 12. Nor ywere they entitled to notice of the lawsuit under Public
Resources Cade § 21167.6.5, whigh requires that a pliaintiffs in a CEQA suit “name, as a real
party in interes(, any recipient of ap approval that is the subject of [the] action.” This provision

was intended to codify the court decisions which heldﬁ that a CEQA plaintiff was required to
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name as a Teal party in interest therecipient of a permit or approval that was issucd in an

administrative proceeding and sul éequenﬂy challenged by the CEQA lawsuit. See, e.g., Sierra
Club v. California Coastal Commfn, 95 Cal.App.3d {95. 502 (1979). ln that circumstance, the
“recipient” --» e.g., the applicant fbr a development pfaj gct E'th: receives a challenged
conditionsl use permit from a locql government — has an i.déntiﬁed stake in the challenge and is
readily identifiable. Howaver, no {alifornia casc has ever suggested that a future, unknown

applicant must be named, and Seciion 21167.6.5 daes not réqmre any such thing,

In this case, Plaintiffs’ corgplaint did not challenge any suction dredge mining permit that

hed been issued, but only DF&G's “pattern end practice” of continuing to 1asue such permirs
without complying with CEQA. Ske Complamt §f 1, 34, 35. The reason that existing permits

 were not challenged and the recipfents of those pcn:ﬁits not E?named in the lawsuit was specifically
set forth ta Paragraph 37 of the Cqtnplaint, as follows:

In addition, sine
restricted to any
challenge the indi
the Coho salmon
species of special
each year, and Pl
permits where 2 p
a waste of judici
dredge mining pe
lawsuit. Plaintiffs
dredging in the afi
any ipdividual dre

the permits 1ssul=d by Defendants are not
jcular water body, Plaintiffs are unable to
dual permits used for suction dredge mining in
bitats (and the habitats of the aforementioned
ncern). Defendants issue thousands of permits
tiffs have po wey of determining from these
icular miner will dredge. It is impractical and
| resources for Plaintiffs to challenge suction
its one at a time, rather than with a single
irect its challenge; to the cumulative effects of
entioned warer 'bodies, not to the effects of
eT.

To construe Section 2116716.5, as Proposed InIerveﬁers assert, would have required
Plaintiffs to guess what indjvidualg would be applymg for permits in the succeeding year as well
as where those permits might be uged. It would rcquu'e joining thousands of such individuals as
real parties in intérest in the lawsuit and serving all of them with a copy of the complaint within
20 days of service on DF&G. This{is absurd. Section 21167.6.5"s requirement to serve the

“recipients™ of particular permits #hallenged cannot be read to require service on all potential
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future permit applicants

The Proposed Intervener;tze also wrong in asserting that they were entitled to notice of

the settlemnent meetings of the parties required by Public R.tllisnl.rrces Code § 21167 8(a). Int.

Mem. et 10. That provision requirgs that the defendaats serve notice of 2 settlement meeting on

“each party” or its counsel. As Proposcd Interveners 'L‘.bcn-is' 1ves characterize that provision, its
natice requirements “are plainty i htended 1o operate in a context where real parties in
interest.. are parficipating as parties.” Id (emaphasis:added). The Proposed Interveners were not

required to be named as “parties™ o the litigation, were not parties when the notice was sent, and

are not partics even now prior to the reling on their metion to {ntervene, Thus, there was no

requirernent that cither the Plaintiifs or the Defendants herein setve notice of any settiement

mecting “on the permit holders gemerally” (Int Mem: at 10?) — whatever that may mean,

In sum, the Proposed Int

eners have presented no basis for intervening as of right in

this action. ) | !

B. If this Court Exerciges its Dlscretion to Grant Permissive Intervention to
the Proposed Inter¢eners, the Scope of their Intervention is Necessarily
Limited to their Stafement of Oppositionito the Proposed Stipulated
Judgment. '

Plaintiffs submit that the Proposed Interveners have made no showing that would entitle
them to intervene as of right. However, Plaintiffs alse recognize that this Court has broad

discretien to grant permissive intefvention to an applicant, and accordingly Plaintiffs do not

oppose the grant of permissive intérvention for the pl:irpose of allowing the Proposed Interveners

to present their opposition to the

oposed Stipulated :I udgment.

The existing partics have "Ea;:hed 2 final settlement of the claims allcged herein by

'| Plaintiffs against Defendant DF&®. That settlement is contained in the Joint Stipulation of the

parties. The only matter now pendjng before this Court ts the parties® request that the Court enter

® If Section 21 167.6.5 wers read in this a¥surd fashion, its resulting regéirement o serve thousands of persons who
may be funre permit applicants could nofbe satisfied, as roposed Interveners suggest, by scrving only a “subset”
of them. [nt. Mem. ax 10. Either every suh potentizl future applicent would be requirad to be named or none.

| Plaintiffs’ Memorandum of Pointsland Authorities
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Il the merits of the Plaintiffs® case.

|

the proposed Stipulated Judgmeng Code of Civil Procedure § 664.6 expressly grants the Court

Malouf Bros. v. Dixon, 230 Cal.App.3d 280 (1991) (Jc'he quéstions of fact that the complaint and

answer raised in the parties' undenlying suit were rcsqlved without trial by the parties'
settlemnent). If their intervention 1 granted, the Prupdbed Intervepers must take the casa in the
present posture. An intervener is iun.d by the record of the action at the tirne intervention is
scught. Allen v. California Water ' Tel Co,, 31 Cal.iEZd 104, 109 (1947); Librascope, Inc. v.
Precision Lodge No. 1600, efc., 1§9 Cal. App. 2d 71, 76 (1961).

The Proposcd Interveners forrectly note that wpon objection by a third party to a
stipulated judgrment the standard i' whether the sﬁpulation ‘:‘is contrary to public policy, or one

that incorporetes an crroncous rulg of law.” Int. Mem, at 9 (citing Plaza Hollister Limited

. Partnership v. County of San Benijfo, 72 Cal.App.4% Tl, 12 (1999)). See also California State

Auto. Ass'n Imter-Ins. Burecu v. SI erior Court, 50 Cal. 3d 658, 664 (1990). This high threshald

id

for rejecting stipulated judgments is set because — in the words of the Plaza Hollister case —

the risks of further litigetion by ulatcd agreement,. . thc courts should respect the parties'

i choice and assist them in settleme t " 72 Cal.App.4™ &t 12.
ers are not cnmled at thlS stage of the praceeding to litigate
:or do their all egatums 1hai the Stipulated Judgment will have

an impact on their recrestional sudtion dredging have, any bearing on the existing parties’ request

'| that the Court enter that Stipulatcd*]udgment The Prupos ¢d Interveners are limited at this stage

of the proceeding to presenting wl“ﬂatever showing th.qy can make that the proposed Stipulated

JTudgment “is contrary to public pdlicy, or one that incorporates an erroneous rule of law.”

i - 12 =
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they have acted in bad faith towar thc Proposed InterVEnars and may be iz “collusion™ with the

. where endangered species exist, they arc providing tth:: ﬁsh with fead and “actually improving

| on aquatic species since 1994.” Intf Mem, at 7.

and other species which the Supul ed Judgment are des;gned 1o protect are “arbitrary,

environrnental protection and m ‘io‘f an issue of certain organized individuals and groups being

|
I
il
|

Neither their proposed Complaint nor their memnraladu:n of points and authorities

will respond to whatever showmg |
settlement due January 10, 2006. { .-

However, the Proposed In | eners suggest 1:1 their ipapcrs that they seek by this
{ntervention to litipate issues bey .' the existing parues requeat for this Court to enter the

Stipulated Judgment. They seck td cast aspersions on the Plaintiff Karuk Tribe of California = by

denigrating their commitment to Utcct fish species, [by 4ssertmg that their “dip net™ fishing is

illegal, by accusing them of )] but undefined “loggmg activities,” and by asserting that

Defendant DF&G herein. Comp. 12 29, 45; Iat, M’em at 11, These allegations are
preposterous (see Hillman Dec. € \2), and clearly noL_' cognizable in the presesnt context.
They also apparently seek i prove that the ﬁih—-protcction rationate for any regulation of

|
suction dredgo mining is flawed. They allegs that by their heavy vacuuming of the river bottoms

fish habitst during the process.” I Mem at 4. They ‘want to revisit the 1994 EIR prepared by
DF&G regarding suction dredge miining with their own interpretations of what that docurnent

| ..
means. And, they claim to be in [ session of “overwhelming evidence refuting adverse effects

1

Thay even assert that the fadera] and state * specml status™ listings of the Coho salmon

capricious and contrary to state an Ia faderal law.” Int, Comp. € 36. At bottorn, they allege that any|

| .
issue relating to the effects of suctipn dredge mining “appears to be less an issue of

unwilling to shere the outdoors with others without lxke mt:rests YId 922,

The Proposed Interveners afso apparently wani to contest the propriety of venue in this

. 3 —
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Court, Int. Comp. Y 31. Ultimately, they serve notice in their intervention memorandum that they

“do propose to ‘enlarge’ the case’ ;!by revisiting issues raised by the Plaintiffs’ compiaint (Int,

Mem. at 13), regardless of the paries” settlement of thase igsues and the pendency before this

Court only of the parties’ request o enter the Stipulait'ed T uéigment
California courts have helf that the original ;::acn:ies JIhaw: a right te conduct their lawsuit
on their own terms and “[tjhe issues of the action ma:y not be enlarged by the proposed
intervention.” Fireman's Fund Ing, Co. v. Gerlach, 56 CAI.JApp.Sd 299, 303 (1976). See also
Peaple v. Brophy, 49 Cal. App. 24 15, 34-35 (1942) (""An intervener cannot be permitted to
broaden the scope or function of dich special proceeding by urging claims or contentions which
Y

gners would also like to take this Court on a detour through

have their proper forum elsewhers
While the Proposed Inte
their alleged mining interests undgr federal law and the impact of the Stipulated Judgment
thereon, it is clear that these kindg of matters are beyiond the proper scope of their participation as
interveners at thus stage of the pro :eeding. The 'nterveners iwill not be allowed to go into other
! nt on what may follow pc:rformam:e: of what was sought
originally in the suit. La Mesa Le

(1925)
IV.CONCLUSION

o not meet the standards for intervention of i ght, because
g any purported property linterests which are the “subject” of

this litigation. To the extent that the Court is disposed to grant permissive intervention, it should

make it clear that the interveners ! ust take the case as they find it, are limited to the legal

udgm:nt may be approved, and may not expand the litigation

standards for when the Stipulated
into new and different areas, :
Dated: January 12, 2006 Respelctfi}uy submitted,

| James R. 'Wheaton, State Bar # 115230
J Iryna A, Kwasny, State Bar # 173518

von Grove & Spring Valley Irrig. Dist v. Halley, 195 Cal. 739 |

| C/A No. RG 05 211597
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Environmental Law Foundation
Roger Beers, State Bar # 046524
By ( Wﬁ.————
Attarneys for Plaintiffs Karuk Tribe of

| California, and Leaf Hillinan
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PROQF OF SERVICE

[N

| am employed in the County of Alameda, over the age of 18 years, and nat a party tc
the within action. My business address is 2930 Lakeshore Avénue, Qakland, California 94610/

On January 12, 2006 in the matter of KARUK TRIBE OF CALIFORNIA, et al, v.

[ SRV, I < N, v

CALIFORNIA DEPARTMENT OF FISH AND GAME, et al., Alameda County Superior Court,
Hayward Division, Action No. RG 05 211597, | caused to be served the attached documents
entitied as follows: |

1.  PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN RESPONSE TO
10 MOTION TO INTERVENE:

.~ ||2. DECLARATION OF LEAF HILLMAN IN SUPPORT OF PLAINTIFF$’ RESPONSE TO
; MOTION TO INTERVENE;

12 |13. DECLARATION OF ROGER BEERS IN SUPPORT OF PLAINTIFFS’ RESPONSE TO
MOTION TO INTERVENE:

13

14 The methods of service were in the following manners:

15 a) XX By Facslmile Machine. The document was transmitted by facsimite transmission
16 and the transmission was reported as complete and without error.

17

b) XX Via US Mail by placing for collection and mailing on this date, following ordinary
18 |/ business practices, a true and complete copy thereof in a sealed envelope, postage thereon
19 |\ fully prepaid, with the United States Postal Service.

20
Neysa A. Fligor Mark W. Pocle

21 Stein & Lubin LLP Deputy Attorney General

2 600 Mantgomery Street, 14" Floor 455 Golden Gate Avenue
San Francisco, CA 244111 Suite 11000

23 Phone: (415) 381-0550 San Francisco, CA 94102
Fax: (415) 9814343 Phone: (415) 702-5605

24 _ : Fax: (415) 703-5480

,

> | declare under penalty of perjury that the foregoing is true and correct and that this

26 _

- daclaration was exacuted on January 12, 2006, g/ Qakland, California.

28

Anit?/' bipi
/ \5
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