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NEYSA A FLIGOR (SBN 215876)
STEIN & LUBIN LLP

600 Montgomery Street, 14th Floor
San Francisco, CA 94111
Telephone: (415) 981-0550
Facsimile: {(415)981-4343

Attorneys for Proposed Intervenors

THE NEW 49°CRS, INC., a California corporation, and
RAYMOND W. KOONS, an individual

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

KARUK TRIBE OF CALIFORNIA and LEAF ] Casc No. RGO5 211597

HILLMAN, :
- SECOND DECLARATION OF JAMES
, Plaintiffs, L. BUCHAL IN SUPPORT OF
: OBJECTIONS OF THE NEW 49’ERS
¥, - AND RAYMOND W, KOONS TO THE
S PROPOSED STIPULLATED
CALIFORNIA DEPARTMENT OF FISH JUDGMENT
AND GAME and RYAN BRODDRICK,
8ircctor, California Department of Fish and Date: January 26, 2006
Jame, Time:  9:00 am.
1me: :
- Judge: Honorable Bonnic Sabraw
Defendants. Placgc: Department 512
Filing Date: January 10, 2006
Tnal Date: None Set

James L. Buchal declares;

1. I am counsel to proposed intervenors The New 49'ers, Inc., a Califorma
corporation, and Raymond W. Koons, an individual (hereafter, the Miners). [ make this
Declaration in further support of the Miners’ opposition to entry of the Proposcd Stipulated

Judgment presented by the parties to this action.
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2. Attached as Exhibit 1 is a true copy of the cover page and two interior pagcs
(addressing suction dredge mining) in a document [ locatcd on the Department’s websitc at

hitp://www.die ca. covinafwh/cohorecovery/RecoveryStrateey.himl.

3. ! am counscl to certain Oregon suction dredge miners in Siskiyou Regionul
Education Project v. U.S. Forest Service, No. 03-3013-CO (lead case} (D. Or.). This litigation
was brought by the Siskiyou Regional Education Project to capitalize upon their carlicr victory in

S'z'skiyou Regional Education Project v: Rose, 87 F. Supp.2d 1074 (D. Or. 1999). It is important

for the Court to understand that no mining interests took part in that earlicr case, and as far as I can

tell based on the record, the factual claims of the environmentalist plaintiffs were not contcsted.
The Oregon mincrs regarded this suit as a collusive suit between anti-mining elemcents within the
Siskiyou National Forest and the environmentalists.

4. When the environmentalists renewed their attempt to eject the mincrs from the
Siskiyoui\-’alional Forest by expanding upon the holding in Rose, the miners obtained limited
intervention in the suit and later filed a second suit which was consolidated with No. 03-3013-CO.
This time, when the environmentalists filed their purported statement of undisputed material l';lcls,
a true copy of which 1 have annexed as Exhibit 2, we filed a detailed response based upon the
material alrcady in the Administrative Record of the Forest Service, a true copy of which | have
annexed as Exhibit 3.

5. This time around, the same magistrate judge issued a very different 0pini0'n,
denying the claims of the environmentalists, a true copy of which is anncxed hereto as Exhibit 4.
That opinion is now before the samc District Judge on review of the magistratc judge’s findings.

6. . An individual miner has provided me with a copy of an Australian review of the
effects of suction dredge mining, a truc copy of which is annexed hereto as Exhibit 5. The paper
contains tantalizing references to actual studies addressing the ultimate qucstion—does suction
dredge mining increase or decrcasc the number of fish in a niver. The paper identifies two
cxamples where suction dredging was associated with increased fish populations. Such results

would be consistent with the view often expressed by conservation biologists that increased

75040002:316759v | 2

2D DECLARATION OF JAMES L. BUCHAL IN SUPPORT OF OBJECTIONS OF THE NEW 49°LIRS AND
RAYMOND W. KOONS TO THE PROPOSED STIPULATED JUDGMENT




1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

IK

habitat coraplexity (here, a riverbed with holes and more dynamic gravel disposition) 1s associated
with greater productivity.

7. Obviously, I am not an expert on the effects of suction dredge mining. other than to
the extent that any reasonably intelligent person with a scientific background who studics the
literature can be so qualified, and do not purport to know any more about these studies than is
reflected in the attached paper. Nevertheless, the paper is significant to the Court’s detenmination
because it rellcct the type of information that might assist the Department if it were to fonmulate |
its regulations conceming suction dredge minirig in the manncr prescribed by law which would
allow members of the public a fair opportunity to placc material such as this before the
Depaﬁment. |

8. 1 waﬁ startled by Mr. Soto’s testimony that there was no fishertes litcrature to

support use of a 20°C criterion for waters hostile to salmon, which is the generally-accepted

number in the Pacific Northwest. 1 visited the website http://www krisweb.com cited in his
Declaration (Y 8(n}) and discovered numerous charts of fempcralure records, many of which
reflected the same-20°C criterion. A truc copy of one of those pageﬁ, which cross-hatches arcas
above 20°C as “stressful to salmonids”, 1s ammexed hereto as Exhibit 6.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Dated: January 24. 2006 ;o - ‘,
g A ;
) ,,/ _ /// ) /

‘
\,

“Jam

es L. Buehal

//
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. Report to the California Fish and Game Commission

PREPARED BY
~ The California Department of Fish and Game

Species Recovery Strategy 2004-1

FEBRUARY 2004

EXHIBIT 1



TABLE 3-5: Major dams within the California portion of the SONCC Coho ESU that block coho salmon from

accessing historical spawmng and rearing habitat

UPSTREAM HABITAT

PERCENT OF

NAME OF DAM LOCATION BLOCKED ENTIRE BASIN

Scott Dam Eel River, approximately 169 mulcs upstreamn from the 36 miles % (Ecl River Basin}
Pacific Ocean. forrring Lake Pillsburs in Lake County ) .

Matthews Dam Mad River, approximately 79 miles uasueam from the 2 miles 13% (Mad River Basinj

. Pacific Ocean, forrring Ruth Lake in Trinity County B

Lewiston Dam Trinity River {1nbutary to the fower K amath River), 109 miles 243{Trinity Basin)
approximately 112 miles upstream from the Pacific % (Klamath Basin
Ocean, forming Lewiston Reservoir in Trinity County

Owinnell Dam Shasta River {tnbutary to the upper Klamath River), 17 miles 7:/. (Shasta aaw-)
approximately 214 miles upstream from the Pacific 2% (Klamath basinj-
Occan, forming Dwinnell Reservoir i1 Siskiyou County

Iron Gate Dam Klamath aner approximately 190 miles upstream from 30 miles 8% (Klamath basin)

the Pacific Ocean, forming Iron Gate Reservoir in
Siskiyou County .

TABLE 3-6: Major dams within the CCC Coho ESU that block cohs salmon from accessing historical spawning

and rearing habitat

_ UPSTREAM HABITAT PERCENT OF

NAME OF DAM LOCATION BLOCKED ENTIRE BASIN
Peters Dam Lagunizas Creek, approximately 14 rriles upstream from 8§ miles 6%

the Pacvl‘c Ocean, forming Kent Lake in Marin County L _
Nicasio Dam Nicasio Crevzk {tributary to Lagunitas Creek}. approxi- 5 miles 10%

mately 8 miles upstream from the Pacific Ocean, forming

Nicasio Reservoir in Marin County
Warm Springs Dam Dry Creek {tributary to the R';Js.sia-n River}, approximately 50 miles "9%

45 mites upstream from the Pacific Ocean, forming

Sonoma Lake in Sonoma County
Coyote Dam Russian River, approximately 95 mnles upslrcam from the 36 miles 7%

Pacific Ocean, forming Lake Mendocino in Mendocino

County
Newell Creek Dam San Lorenzo River, approximately 14 miles upstream 6 miles 10%

in Santa Cruz County

from the Pacific Ocean, forming Loch Lomond Reservoir

3.6.6 SUCTION DREDGING

EXHIBIT__
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Suction-dredge placer miners extract gold from the river gravels by sucking the gold- bearing
gravels through a nozzle (typically 6 to 8 inches in diameter) into floating dredges, pumping
the gravel and water mixture across a scttling table where the gold concentrates by gravity, and
then discharging the gravel and water back into the river. Both the pump and the sluice box are
usually mounted on a floating platform, often positioned over the work arca by ropes or cables
secured to trees or rocks. The portion of stream bottom dredged ranges from a few small exca-
vations to the entirc wetted area in a section of the stream. Larger suction dredges have the
capacity 1o process as much as several cubic yards of gravel from the river bottom at vne time.
An annual permit from the Department {Title 14 California Cude of Regulations [CCR}, §228)
and, in some circumstances, a Lake and Streambed Alteration Agreement (FGC §1600) is
required to engage In this activity. :

Dredging activities in freshwater environments can have a varicty of direct impacts on the
environment, including impacts on aquatic and riparian organisms {Griffith and Andrews 1981+
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Thomas 1985; Harvey 1986) and channel stability. Impacts can also result from the potential
release of hazardous materials ¢uch as mercury into aquatic and terrestrial cnvironments.
However. there are no studies that document such dredging-related impacts on coho salmon
or their habitat within the range of coho salmon. The restrictions currently imposed by regu-
lations on this activity are designed to climinate the potential for impacts to coho salmou by
restricting suction dredging actions 10 locations and times when such activitics should 2ot

‘mpact the species.

3.6.7 STREAMBED ALTERATION

Strecambed alteration activities such as construction of roads, navigational improvements,
dams, bank stabilization structures, and channels can result in a loss of habitat complexity
{Bisson et al. 1987}. Effects include decreases in the range and variability of stream flow veloc-
ities and depths, and reductions in the amount of large wood, boulders, and other strearn struc-

" tures. Construction activities in the stream channel can cause excess sediment to filt pools,

Channclization that incdludes paving the channel bottorn, or changing the length or sinuosity
of the channel, permanently alters the substrate, eliminating macroinvertebrate habitat.
instream vegetation, and the gravel substrate necessary for spawning.

3.6.8 WATER QUALITY
Water pollution originates from point sources and non-point sources as listed in Table 3-7. and
includes sediment. nutrients, biocides, metals, and metalloids. 1t is difficult to correlate specific
pollutants with specific and direc: effects on coho salmon. Mixed compounds may have differ-
ent effects on the biological community of a stream than would an accurnulation of the same
compounds considered separately. In addition, effects vary with habitat altcration. temperature,
and the concentration of dissolved materials in the surface waters {Brown and Sadler 1989).

Water quality within coho salmor. range is known to be affected by industrial discharges, agri- -

cultural discharges, silvicultural discharges, mineral mining wastes, municipal wastewater dis-
charge, road surface discharge, and urban stormwater discharge.

Under CWA §303(d), statcs, territories and authorized tribes are required to develop lists
of impaired wiaters that do not meet water quality standards, even after those responsible for
point sources of pollution have installed the minimum required levels of pollution control tech-
nology. In addition, the law requires that they establish priority rankings for waters on the lists
and develop action plans, including total maximum daily load (TM DL} plaus to improve waler
quality. Within the California range of coho salmon, there are 74 water bodies that are on the
£303(d) list of impaired water bodies (Table 3-7j. »

TMDLs in California are developed cither by Regional Water Quality Control Boards

-(RWQCB) or by the U.S. Environmental Protection Agency (EPA). TMDLs developed by

RWQCBs are designed as Basin Plan amendments and must include implementation provi-
sions. TMDLs developed by EPA typically contain the total luad and load allocations required
by §303(d}. but do not contain cemprehensive implementation provisions. 1t is the responsi-
bility of the RWQCBs to develop implementation programs for I'M DLs established by the EPA
and during that process, it has often been necessary for the RWQCBs to reevaluate, and some-
times change, the EPA requirements.

3.6.9 AGRICULTURAL IMPACTS

Historic, and somc current, agricultural practices impact freshwater habitat compenents
Important to coho salmon. While current agricultural activities and programs have made
strides in improving pellution and sediment discharge into strearns and in habitat restoration.

COHO SALMON RECOVERY STRATEGY

THREATS

3

A5



Peter M.K. Frost, OSB # 91184
frost@westernlaw.org

Western Environmental Law Center
1216 Lincoln Street

Eugene, Oregon 97401

Tel: (541) 485-2471

Fax: (541) 485-2457

Roger Flynn, pra hac vice

Jeffrey C. Parsons, pro hac vice

wrmap(@ige.org

Western Miming Action Project -
2260 Bascline Road, Suitc 101A

Boulder, Colorado 80302

Tel: (303)473-9618

Fax: (303) 786-8054

PN TN TN
Auorneys for Plaintiffs

1 UNITED STATES DISTRICT COURT
. DISTRICT OF OREGON
AN 4
SISKIYOU REGIONAL EDUCATION CV. 03-3013-CO (Lead Case)
PROJECT, '
ot Plaintift, CONSOLIDATED CASES
oA 'I '
UNITED STATES FOREST SERVICE, et al. PLAINTIFF SISKIYOU REGIONAL
G EDUCATION PROJECT’S
Defendants, CONCISE STATEMENT OF
o MATERIAL FACTS IN SUPPORT
ROBERT AND LESA BARTON; et al. OF MOTION FOR SUMMARY
: | JUDGMENT AND INJUNCTIVE
Defcndants-Intervenors. o RELIEF
WALDO MINING DISTRICT, ct al, CV 03-1175-CO
LSRR Plantiffs,
NS
UNITED STATES FOREST SERVICE, et al. OXHIBT A
Defendants. PAGE—*l—-‘OF—'é—""
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Pursuant to LR 56.1(a)(2), Plaintiff Siskiyou Regional Education Projcct hereby
fcspcctt'ully submits this Concise Statement of Material Facts in support ot its Motion for
Summary Judgment and lnjunclj\)e Relief.

1. As of 2001, there were approximately 800 placer claims in streams adnunistered by the

Siékiyou National Forest. Administrative Record (AR) 1671 at2.

t2

. Most of these clauns are unpatented. AR 37.

3. The average claim size 1s 20 acres. AR 1071 at 79.

N .

. Roughly 580 placer claims may be worked annually by suction dredges. AR 1071 at 28.

L

. Approximately one-half of the claims are active each year. AR 1071 at 5].

6. fl_'_,he environmental effects of current mining are compounded by past mining from which
many. strears are still recovering. AR 1071 at 100.

7. ._S,ucljon drcdges are comprised of high-pressure water pumnps driven by gusblinc—pow_cr_cd
netory to create suction in a flexible intake hose, wﬁich miners use Lo draw streambed material
up through the hose and pass it overa sluice 1o separate out gold. AR 1071 at 30.

8. Suction dredyges are mechanized earthmoving cquipment. AR 439.

9 Thc excavations can cxceed several meters into the stream bottom. AR 68.

10. -§u_g:tion dredges discharge matenal, consisting of things like rocks, gravel, silt, and biota,
back into the siream column. AR 67.

LL. When setiled on the streambed, the discharged material is called tailings, and may be
deposited in a previously undisturbed area of the ,étreémbed. AR 67.

!,"Z:.",'l:ai.lings piles can exceed 18 inchc§ m height. AR 1071 at 117.

.l_i Tailings piles or dredged holes next to streambanks can cause bank failure during winter

Plainuft Siskiyon Regional Cducation Projcci's Concise
Statement of Material Facis, CV 03-3013-CO
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flows. AR 1071 at 93.
14. A typical singlc dredge operation may produce a visible plume of t\urbidity over 300 feetin
length during one day.. AR 1146.
15. The Forest Service has observed sediment plumes from suction dredge operations of up to
one-third of a mafe. AR 1146.
16. Multiple miners working Lﬁe same or édjacem claims can cause violations of water qualily'
~ standards for turbidity. AR 1071 at91.
-17. Some mincrs construct dams in streams 1o elevate water levels 10 float their dredges. AR
1147; AR 1071 at 96.
18. These dams result in barriers to fish movement. AR 1147; AR 1071 a1 96.
19. A miner constructed a dam across the entire stream channel of Sucker Creek. AR 1072.
20. Miners may remove or relocate large woody debris or boulders from the streambed or | ..
column in order to access the bed and thereby displace materials needed for bank stability and
integrity, and to inhibit scouring flows. AR 1071 at 133.
21. Cables and winches were present on a mining claim on Left Fork Sucker Creek, assumed to
be used to dislodge boulders. AR 928.
22. . Miners commontly access their claims by driving their vehicles on unimproved, substandard
- roads and traits. AR 1071 at 96; AR 1071 at 100. |
23. These roads are a source of sedimentation, surface erosion, a‘nd bank failure. AR 1071 at 96
24. The environmental cffects of mining are cumulative and synergistic. AR 1071 a1 94.
25. Chinook and coho salmon and steelhead trout inhabit streams administered by the Siskiyou

National Forest. AR 1071} at 38.

2
Plamtifl Siskiyou Regional Education Project’s Coneise -4 QF -~
Statement of Material Facts, CV 03-31013-CO PAGE—‘;"‘ B



26. The Férest Service has idcntiﬁcd the Illinois and Coquille River watersheds as of highest
priority Lo protect and restore wild salmon. AR 107} at 38-39.

27. Suction dredge mining oceurs in low-gradient stream r(:ag‘hcs where salmon spawn. AR 08;
AR 1071 at 30; AR 1071 at 101

28. Dredging in the summer months can overlap with fish spawning. AR 70.

29. - Fine sediment dispersed by suction drcdging operations can infiltrate the gravelly areas
where salmon construct their nests (redds). AR 78.

30. Sediment can suffocate the eggs and prevent young salmon (sac fry, or alevins) ﬁ.'()m
emerging. AR 78; AR 1071 at 101

31. In some streams, young salmon do not crerge {rom substrate until summer, and then can be
lethally entrained by dredges. AR 70; AR 1099; AR 1071 at {01.

32. Sac fry existed during a mining season in three lll'moi§ subbasin streams that were
monitored: Sucker, Briggs, and VAllhouse Creeks. AR 1071 at 101.

33. Fry arc weak swimmers for 10-14 days following emergence and may not be able to avoid
¢ntratnment. AR 676.

34. Fry or juvenile salmon that manage to avoid being drawn up into the machines, because
dredging ollen occurs in extremely clear water, dredging creates suspended sediment that
reduces water clarity, and inhibits their ability to see or capture food. AR 76; AR 1099.

35. Dredging occurs in the summer wh¢n stream lemperatures are at their highest. AR 1071 at
89.

36. Some salmonids such as coho spend 1-2 years in freshwater before 1;1igruling 10 sea, and in
the summier may return o streams as they seek cooler water, such as in the pools where dredging

Plaintiff Siskiyou Regivnal Education Project’s Concisc .
Siatement of Material Facts. CV 03-3013-CO . 3
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occurs. AR 920; AR 1099; AR 1071 at 30.

37.” Sediment in water caused by dredging absorbs solar radiation and can cause water
temperatures to increase. AR 1071 at 94.

38. Increased water temperaturcs harm salmon because as water warms, it contains less
dissolved oxygen. AR 1071 at 95.

39. Salmonids may lay their eggs in redds in tailings piles that are later obliterated during winter
flows, resulting in death of eggs. AR 1423

40. 1n 2000 or 2001 , the Forest Service surveyed redd sites in Taylor, Althouse, Sucker, and
Grayback Creeks. AR 1071 at 100-01.

41. Mimng occurs in Taylor, Althouse, and Sucker Creeks, but not in Grayback Creck. AR
1071 at 100-01.

42. lﬁ its 2000 or 2001 surveys, the Forest Serﬁce found 7, 11, and 34 coho salmon redds in
reaches of Taylor, Althouse and Sucker Creeks, respectively, and found 150 coho salmon redds
in reaches of Grayback Creek. AR 1071 at 101.

43. For the 2002 mining season, the Forest Service informed certain miners that they would not
be required to submit proposed plans of operation before conducting suction dredge placer
mining 1 Riparian Reserves. AR 1276, 1280, 1335, 1348, 1353, 1359, 1415-1417.

44. For the 2003 mining scason, the Forésc Service informed centain mi’ners that they would not
be required to subrnit proposed plans of operation before conducting suction dredge placer
mining in Ripanan Reserves. AR 1426, 1439, 1441, 1480, 1482; Supplemental Administrative
Record (SAR) 664-667. |

45. For the 2004 mining season, the Forest Service informed certain miners that they would not

Plaintitf Siskiyou Regional Education Project’s Concisc
Statcment of Material Facts, CV 03-3013-CO EXRIBIT 2
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be requirca to submit proposed plans of operation before conducting suction dredge placer

mining in Riparian Reserves. AR 588, 391, 629, 647, 650, 652, 638, 659A, 671, 676; SAR 721-

725.

46. Yor tl.le 2005 mining scason, the Forest Service informed certain miners that they would not

be required to submit proposed plans of operation before conducting suction dredge placer

mining in Riparian Reserves. SAR. 730, 732, 734; Sccond Supplemental Adninistrative Record
(SSAR) 21 & 32; 22-31 & 41-42; 34 & 43-44; 47 & 48-49.

47. For the 2002 mining scason. the Forest Service informed certain mincrs that they would not

be required to submit proposed plans of o'bcralion hefovre conducting suction dredge placer

mining in Supplemental Resource Areas. AR 1276, 1348-50.

48. For the 2003 ihining season, the Forest Service informed a mincr that that miner woﬁld not

'bc»rc':quirrcd 10 submit proposed plansbf opcrﬁlion before conducting suction dredge placer

mining in a Supplemental Resource Area. AR 1439,

Dated: May 4, 2005. Respectiully submitted,

/st Peter MK Frost

Peter M.K. Frost, OSB # 91184
(541)485-247]
frost@westernfaw.org

Plaintift Seskiyou Regional Lducation Project’s Concise
Statement of Material Facts. CV 03-3013-CO 2 5
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James L. Buchal, OSB #92161
jbuchal{zimblip.com

MURPHY & BUCHAL [.LP

2000 S.W. First Avenue; Suite 320
Portland, OR 97201

Tel:  503-227-1011

Fax:  503-227-1034

Attomey for Plaintiffs

Waldo Mining District and Robert & Lesa Barton

IN THE UNITED STATES DISTRICT COURT

FOR TIIE DISTRICT OF OREGON

SISKIYOU REGIONAL EDUCATION
PROJECT,

Plaingff;
V.
U.\IIITED STATES FOREST SERVICE, et al.
| Detendants,
ROBERT AND LESA BARTON, et al.

Detendant-Intervenors.

ROBERT AND LESA BARTON,
Plantiffs,
v.
UNITLD STATES FORLEST SERVICE, et al.

Defendants.

Case Na. 03-3013-CO (Lead Case)

CONSOLIDATED CASES

THE BARTON’S RESPONSE TO
SREP’S CONCISE STATEMENT IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT, AND
CONCISE STATEMENT IN SUPPORT
OF THEIR CROSS-MOTION FOR
SUMMARY JUDGMENT

Case No. 03-1175-CO

BHRn 3
Pho. \_ OF_'%

Page 1- THE BARTON’S RESPONSE TO SREP’S CONCISE STATEMENT IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT, AND CONCISE
STATEMENT IN SUPPORT OF THEIR CROSS-MOTION FOR SUMMARY

JUDGMENT
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For their response to plainuff SREP™s Coneise Statement In Support Of Motion
For Swinmary Judgment, for their own Concise Sta(.émcht In Support Of Their Cross-
Motion for Summary Judgment, the Bartons:

‘Facts Pertaining To The Scale Of Miaing In The Siskiyou National Forest.

l. _Admit that the cited page of a draft environmental impact statement
(DLLS), which represents the preliminary views of unknown Forest Service ofticials,
contains this statement as to the number of “‘placer mining claims on the Siskiyou
National Forest™. AR1G71, at 2, and refer the Court to page 28 of thal report for an
estimate of the lesser number of placer mining claims (58'0) linked to nivers and strcams
within the FForest.

2. Admit that most claims are “unpatented”, but s'tatc that such unpatented
claims constitule, as a matler oflaw, posscssory property rights under fedcral law as sct
forth at length in the briefing concering proposed ntervenuon previously (iled by the
Bartons.

3. Admit that unknown Forest Service personnel state in the DEIS that the
“average claim size is 20 acres”. AR1071, at 79.

4. Deny that the DEIS includes any claim that all 580 placer claimis “may be

worked annually™, as the cited page of the Adnirnusirative Record contains no such EXHIBIT
[P~

1
1

_ussertion. ' _ PﬁGE___/_ _ _OF,._‘___
5 Adnit that the DEIS staies that “approximately 50 percent of the claims

arc active each year” (AR1071, a1 51), which would represent 50% of the 580.
0. Dcxi_v_ While ihe DEIS states that “many sireams are sull recovering from

mining teday” (AR1071, at 100), the material fact s that they are recovering

Page 2- THLE BARTON’S RESPONSE TO SREP’S CONCISE STATIEMENT IN
SUPPORT OF MOTION FOR SUMMARY JUDGMLENT, AND CONCISL
STATEMENT IN SUPPORT OF THEIR CROSS-MOTION FOR SUMMARY
JUDGMENT



notwithstanding---and perhaps even because of—continuing suction dfedge ming (e.g.
ARI1032; see also Response to 4 24). While there hlay be locations within the Siskiyqu
National Forest where the effects of past minung are sull visible, it is vital for the Cowrt to
understand that the streams and rivcrsv within the Forest have been mined for more than
150 years, including the very areas that SREP now characterizes as Lhé pristine sort of
wilderness it secks to pratect. See Ullian Decl. 4 1, See. e. g, ARS57-60 (lustory of-
mining in‘Suckcr Creek). It is also vital to understand that taday’s suction dredge mining
is utterly msignificant compared to bjstoriczﬂ practices; “‘even at the peak of dredging
activity in the carly 1980s [when gold reached $850 an ounce], all the dredging added
together for a ycar didn’t equal the daily production of even one of the larger [hustoric]
hvdraulic mines”™. ARBG63; see generally AR862-03 (Wald_o Mining District historical
summary approved by unknown Forest Service employce).  The natural power of the
Forest’s rivers and slram.xs is such that even gigantic tailing piles filling entire lczmyons,./
20 to 30 feet deep are long gone. ARE62.

In further and general response to 1]( 1-G, the Bartons state thar the marerial fact ts
that suction dredge mining 15 of no appreciable significance on the scale of the Forest;
even the DEIS states that énly “3% of the Yorest’s perennial strcams are overlain with
placer claims”™. ARIQ71, at 51. See also AR427 (Siskiyou National Forest “receives 150
to 200 proposals a year for prospecting, exploration and rmuning™); AR482 (same;
“{tjypically, such operations have moved between one-half and twenty-five cubte yards

ol streambed material duning a four-month operating season cstablished by the State of

7

EXHIBIT

Oregon™). This amount “palcs in comparison to the amount of material moved by PG QF '@

Mother Nature during an average season”. ARS60. Indeed, a Forest Service official,

Page 3- THE BARTON’S RESPONSE TO SREP’S CONCISE STATEMENT IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT, AND CONCISE
STATEMENT IN SUPPORT OF THI:IR CROSS-MOTION FOR SUMMARY

JUDGMLENT



utlizing the “most conservative of the natural scdiment yield figures found in the
litcratures™ (presumably understating natural sediment movement) found that suction |
dredge mining was only (.7% of natural rates within the Siskiyou National Forest.
AR364. The Drafl EIS éontains a substantially lower estimate of oy 565 cubic yards
moved during the entire 1999 suction dredging season. AR1071, at 133.

Nature of Suction Dredge Miningv.

7. Admit.

8. Deny. The cited reference (AR439) states that “a suction dredge might be
considercd a form of mechamzed earthmoving equipment™. The term is of significance |
mnsofar as 1t appears in 36 C.F.R. § 228.4, exempting “opemu’oﬁs which will not involve
the usc of mechanized earthmoving equipment such as bulldozers or buckhoes and will
not involve the cutting of wees”™ from the requirement to file a notice of intent. Suction
dredges are not akin to bulldozers or backhees within the meaning of this regulation. See
AR443, AR4GT.

9. Admut that thus statcment appears in a review of suction dredge miming in
general, but deny that 'th statemnent has any application to any agency action challenged
in this lawsuit. Morcover, “[many times during major winter stonmns the: stream bed has
been completely scoured down to bedrock and then fitled in again. Boulders as Jargc as
cars have been moved during some of the worst winter storms.” ARS60. Again, tie

effects of suction dredge mining pale n significance to natural variations in strcam

topography. 11
7 ‘1 T
10.  Admit Pho.
1 Deny. because both enormous and continuous natural reconstruction and
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the prior scale of mining in the Siskiyou National Forest means that there arc, in
substance, no areas vxl.'h.ere suction dredge mining 15 now occurring that can be considercd
*previously undisturbed areafs] of the streambed”. See Responses 1o 1-6 & 9.

12. Admit. |

13. Admit that the DEIS, after reciting the scientific evidence that impacis of
suction dredge mining as actually observed are “scasonal and site-specific” contains the
following speculation: ™. . . if a hole is dug by a stream bank and or tailings are piled
near @ stream bank, there is a possibiling that water could undercut or be direcied at the
strecam bank and cause a local bank failure before the hole is filled iﬁ or ilings
redistributed” (AR 1071, at 93 (eraphasis added)), and otherwise deny. The Bartons are
unawace of any evidence that this has ever occurred, and SREP presents none.

The Turbidity Question.

[4. -~ Deny. See ARSI (“Because of the naturc of the streambeds there [in the
Siskivoa National Forest], hittle discernable wrbidity s generated . . .7); AR772 (“very
httle wrbidiy results from normal use of smaller suction dredges (4-1nch or less) in
stream gravels™).

' : B

15. Deny. v . PA:

16. Deny. . |

In general response to concerns over lurbidity and 4y 14- 16, the Bartons state that
the material fact is that the State of Oregon regulates suction dredge mining in u (ashion
to lumit lurbidily-lo levels of no signi[if:axicc. Specifically, and pursuant to exhaustive
consideration under dcl-cgatcd auﬁwrity pursuant to the Clean Water Act, Oregon takes.

numerous sieps to control turbidity, including but not linuted to: himiting dredging in
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sensitive arcas to 47 or less dredges and restricting activitics to the wetted perimeter o
the streaun (Ex. C 1o PRIs M. for SJ, at 3); forbidding murung of stream banks
{ughbanking) and resincting dredging to the active stream channel everywhere (id. at 2);
and forbidding dredging whenever plumes exceed 300 feet downstrean (id. ).
' Th.e Dams Issue.

17-18. Admit that the DEIS states that:

“On small strearns, some miners build temporary dams to facilitate flotation of

dredges. These dams would usually be needed for a few hours o a few days. 1f

properly constructed, they gencrally would not block adult fish passage but could

inlubit nonmal juvenile salmonid feeding behavior and escapement from predators

while in place.” ARI071, at 96 (emphasis added); see also AR H47 (saine quote).
Deny each and every other mlplicali‘on ol 1 17-18, and state that in this conlext, “inhibit
normal juvenile feeding behavior” may mean no more than the recognized fact that
juvenile salmonids hang out near suction dredges to catch additional tood dislodged by
the dredges. See General Rcsponse- to 4% 25-42.  As tor “predation”, if biologists
adopted an unbiased approach to the problem that would not simultancously specutate |
that suction dredge mining may distarb larger fish that could eat juvenile salmonids
(presumably chasing them away), yet complain of possible adverse effects with respect
predation.  This sort of speculation is why the miiners believe that the Forest Scrvicc and
SRL"P have colluded 1n an attempt to manufacture unsupported and unsupportable claims
concenung suction dredge minng, and the most rudimentary sort of cross-examination

fwgr 3

would expose the makeweight nature of this speculation. PpGe OF 15
. - 2 |

19. Admir that the Forest Service has advised a miner on Sucker Creek in
2001 of numerous violations of the Oregon state regulations conceming suction dredging,

inchuding the construction of a dam across Sucker Creek, and demanded a plan of
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operation from said miner. AR1072-73. Thus: (1) this 18 not a final action even
embraced within the scope of this fawsuit, and 1s utterly imelevant to this Court’s
consideration; and (2) to the extent the Court considers this incident, the Cowt should
consider it as evidence of the proper functioning of an active regulatory structure
protecting the cm—'iromncnvt in Sucker Creek and elsewhere.
Other Speculation About Potential Adverse Effects.
20. Admit that the DEIS expresscs “concemn’™ about “the removal, or
relocation of large woody dcbris and boulders from prior embeddedncss in the streambed
or strcambanks™ (AR1071, at 133) and otherwise deny. This “concem™ ‘is then supported
by reference to “brutal” Icchn'iques; used in the “mid to late 1800°s™. /d. Oregon now
- prohibits “removal or disturbance of rooted or embedded woody plants in the stream™.
(Ex. C to Plt’s M. for SI. at 2.} Neither the DEIS nor SREP offer any cvidcn(_:e that any
suction dredge mining as presently conducted has causcd any adverse ellects lrom
moving such matenals (removal i1s forbidden).
2L Admit thar a SREP representative has reported Lo the Forest Service n
2001 that he observed what appearcd to hum to be evidence of vanous legal violations in
connection with mining (AR928), and state that such evidence 15 not linked to any
challenged final agency action at issuc in this litigation and cannot properly be EXHIBIT - .
c_()nsidert:dby this Court. PAGE . OF L
-22. Admit that miners,-along with all other forest usérs, drive on “unimproved,
subﬁtandard roads and trails” within the Siskiyou National Forest, and olherwisc deny.
The cited pages of the Administrative Record do not reflect whether this Pprocess is

- “common” or not; it obviously depends upon the location of the nining claim.
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23, Adnut that the DEIS states that “[flinc scdiment from thicular travel on
unimproved substandard roads . . . could 10 [sic] be delivered to streams. The amount
would be small and would likely be detectable only at the site scale” AR1071, at 96
(cmphasis added). Otherwisc deny.

Cumulative Impacts.

24, Deny that any cffects are cianulative, and deny that the claim that eflects
-are “synergistic” has uny matenal contere. Without scienafic measurement, both clatms
arc micre verbiage. For many years, investigations of asserted cumulative effects have
tumed up nothing of measurable significance, because the overwhelming, and material
{act 15 that “natural winter and spring stream flows eradicare evidence of alniost alf
suclion dredging actions”. ARGI; see 'generalli ¥ AR79 (“The only allempt 10 measure
curnulative effects of drcdging on fish and invcriébmtes (Harvey 1980) suggested that a
moderate density of dredges does not generate detectable cumulative effects™); ARS60
(35 years of observations); AR769 (six 6™ dredges on 2 km strcam and 40 dredges on 11
km stretch “had no additive etlects™); AR770 (no cumulative effects from 24 37 to 67
dredges along 15 ¥am stretch); AR773-74 (Calitormia state EAS finds not sipnificant
clfects); AR775 (LLS. Ammy Corps of Engincers study provides “oflicial recognition of
what suction dredgers have long claimed: | that below a certain size (4 inches), the cffccts
of suction dredging dre so small and so shoit-tfenn as to not warranl the regulations being
imposed in many cascs”). More recently, a 2003 study in the Siskiyou National Forest EXH]BIT 3 _
was unabie to detect any.cumulétive effects of suction dredge mining whatsocver, lcading PAGE“"“‘L—OF -—'—:—
the scientist to conclude that “it would seem that public money would be better spent on

encouraging compliance with current guidelines than on furthér study”. SARS3()
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(emphasts added).

Another important feature of Suéﬁon dredge mining is that miners are nawrally
self-fimiting, “giv[ing] every man his space”, and normally exclude others from working,
their claims, which “helps to keep dredgers spread over larger areas”. AR803-04.
Ultimately, to the extent that lhere. is any cumulative effect, 1t 1s likely to be positive, as
suction dredging eradually restores damage {rom historical mining. See ARB64-63; sce
generally General Rcspo-nse’ 10 4 25-42 (benelits to fish). The Bartons note that the
Forest Service has considered and rejected the legal strategy of seeking to cnjoin
indi_vidual suction dredge muners because, among other things, “1t wall be very difficult to
show that significant en»jromacntgl impacts are occumng —particularly in a legal
context where cross-examination can show the makeweight nature of the concerns
proftered by SREP. AR‘)ZE.

Eflccts on Fish.

25. Adimut, but state that whether or not salmomds are present in the Forest

docs not prové that salmonids are affected by, or even present i the vicinity of, any

particular final agency action that might be challenged by SREP. See, e.g., AR105)

(Barton’s claim not within active salmon habitat). See afso Response w0 § 27. - Fxe
26, Admic PR
27.  Admit, bur that this sentence is misleading insofar as it does not malter if

suction dredge mining occurs where salmon spawn because it occurs at times that do not
interfere with such spawning. See also Response to 94§ 25 & 28. Morcover. some claims
are located above waterfalls inipassable to anadromous fish. See, e.g., AR507.

28.  Deny; the stated reference contains the following statcment: “While state-
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regulated dredging scasons in the western U.S. limit dredging to summer months, the
potential rcnmixns for overlap of dredging and fish spawning activity n this g.cogrdphic
region”. This statement has no bearing on any particular suction dredging activitics
within the Siskiyou National Forest, and SREP acknowledges that both Oregonr zmd '
Califormia provide guidance from local fish biologists t(; Lmit mining to peniods when
tish will not be adverscly affected. See Exhibit C to Plfis. Mation for Suriunary
Judgment, MAO at 3 (citing ObFW standards appearing al AR4S4-95: Id Bix. D,at7-14
{California regulations). |

29 Admit that fine sediment may drift downstream, but deny that the cited
reference finds any evidence of adversc effects. The page citéd by SREP refers to the
effects of drowning redds mn sdt when occupied by salmonid eggs or alevins (AR78), bur
dredging is hol allowed then; the reference goes 0;1' to explain that “{a}vailable du-lu
indicatc that individual dredges need not have significant downstream effects on aquatic
biota” (AR79). See also ARS1 (“effects on biota are omnimal. . . . No threatened or
endangered species are affected by the typical suction dredge operation™); AR769 (“Fish
and invertcbrates were not highly sensitive w dredging in general, probably because the
streams studied naturally have substantial seasonal and annual vanations in flow,
(urbidity, and substrate”). |

30. Admit that sediment can cause the specified adverse ‘cifccts in theory, but
state that this fact is sinkingly misleading given that suction dredge mining is not allowed
w.'hen this could occur. o | EXHIBIT _.__3__“_

31 Admut that the cited rcté‘relicc ART0 states that in some Streams, PAGE“L;“*‘ OF“i—

sutmonids do not emerge from the substrate until summer, but deny that this statement
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has any relevance for streams and suction dredge mimng withan the Siski_vpu National
Forest.

32. Admit that representatives of the Forest Service purport to have observed
“()-age class steelhead in Sucker Creek that apparently had emerged a l.‘ler June 15" and
“try that appeared to have recently emerged . . . in the Johnson/Sucker Creeks drainage
duning the operating season”. AR1071, at 101. Such speculation from the ““personal
communications” _oﬁwo'pcrsons of uncéﬂain eXpertise IS not cvidence of any actual
injury to fish anywhere in Siskiyou National Forest, and afTords this Coust no reason 1o
second guess the professional judgment of theé Oregon Department of Fish and Wildlife
in setting scasons adequately protective of salmonids. v

33 Admit that lh.c cited document contains that staternent that (steclhead) “fiy
are weak swimmers for 10-14 days following emergence and may not be able to avoid
enfrainment”. AR676. Deny that this statement has ahy relevance to any suction dredge
mining acuvity challenged in this lawsuit, insofar as it is 1o more than speculation as to
potential ham. The Administrative Record is devoid of any evidence that any (ry have
actually ever suffered entraimment m the Siskiyou National Forest as a result of suction
dredge mning,

34 Object to the statement conceming “fry or juvenile salmon that manage to
avoid being drawn up into the machines”, insofar as the machines are not operated when
{ry arc-present, admil that a reduc_ﬁon 1 water clarity can inhibit the ability of predators
10 find prey, and state that the cited reference states that “fish may also henefit from

elevated turbidity through changes in their behavior which ace perhaps related to reduced
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(suggesting that “data from studies exposing biota 1o chronic suspended sediments would
not apply to the impacts of dredging™); AR78 (where dredges operate at low density,
“suspended sediment is not a significant concern because cffects are moderate, highly
locahzed, and readily avoided by mobile organisms”).

35, Admut

36. Admit, and state that the fact that salmon utilize and prefer habitat created
by suction dredge mining is a positive attribute of suctié)n dredge mining.

37.  Deny. The DEIS states uneguivocally that “thcre is no evidence that
suction dredping affects stream temperature”. AR-I(_)7[, at 93. It also explains why:
“Shade trees would not be cut and the width-to-depth ratio of dredged channels would not
be sufficiently increased to cause solar radiation to increase stream temperature. Pool
tcmpcr;uurc could be slightly reduced in excavaled pools if cooler groundwater is
mtereepted or deepencd pools cause temperatures to straify.” fd; see also ARS56U;
ART770 (“hittle, if any, impact on water temperature”™); AR8Y0. The State of Orcgon
agrees. Lx. Cto Pit's Min. for SJ, at 5 (“Suction dredge activities allowed under this
permit are not expected o cause a measurable change in stream temperaturc™). In fict,
the temperature effects of suction dredging are only positivc; by creating pools ot deep.

cooler water favored as refugia by salmonids. See also Response to  36.

38. Admit.

39. Deny. There is evidence that salmon occasionally spawn in tathings piles
which are-subsequently scattered, but it is nol.known for certain whether such piles EXIBIT
“washed out during high flows or were obliterated by later arriving coho salmon or ¢ AGE. e X :J-f. e

stecthead trout that attempted to spawn on them”. AR897-98. n onc case, Forest
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Scrvice representatives observed that “[mjost of the subsirate matcnal m the tailing pile

had been re-distributed cight 1o 10 feet downstream . . . and had been spawned on again
(two more redds)”. ARQIZ. In addition, salmonids may also lay their egas in other

portions of the streambed that are scoured out or lost by nutural variations in streamn
topography. See also Response to Yy 1-6 (power of natural variations); see generaily C.
Groot & L. Margolis. Pacific Salmon Life Histories 327 (chinook), 410 (coha)
(Vancouver: UBC Press 1991). The Administrative Record is devoid of any evidence to

suggest greater losses from spawning in iailings piles than in other areas.

40. Admut
41, Admit.
42. Admit.

In further response to €4 25-42, the Ba.nons sﬁtc that the material fact is that
neither the Forest Service nor SREP have any idca whether the net effect of suction
dredge mining on salmomnids iS positive or negative, and the weight of evidence suggesis
that it is positive, for the Admimstrative Record contains substantial evidence that suction
dredging improves the quality of salmonid habitat. £ g, AR771. Mincrs focus on the
areas where habitat is least suitable for salmon, and break up compacted arcas, thereby
improving the quality of the stream bottom for spawning. See AR804-05. The State of
Califomnia concluded in its environmental analysis of suction dredging that

“lu streams carrying heavy sediment loads, the substrate often becomes -

compacted. The result 1s a highly embedded and nearly “‘cement-hard’ substrate

which provides poor fish spawning and rearing conditions. Suction dredging in

such stream areas may break up compacted substrate and mobuilize the fines ... "

Sce ARSG4.
EXHiRn

Miners confirm that such conditions are present in the Siskiyou National lForest. PAGE 1 7

Page 13- THE BARTON’S RESPONSE TO SREP'S CONCISE SFTATEMENT IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT, AND CONCISE
STATEMENT IN SUPPORT OF THEIR CROSS-MOTION FOR SUMMARY
JUDGMENT '



| AR8(’>3-84. Suction dredge mining also removes toxic materials from the riverbed.
AR860. The Forest Service's observations of spawning in tailing piles, properly
construed, should be viewed as evidence of the positive effects of suctton dredge mining
on spawning habitat.

More generally. miners oflen observe “small trout swimming near the outflow of
the sluice box picking up food that has been stirred up by the dredging activitics”
(ARS60), behavior utierly at odds with imagined dclctcn'qus effects of suction dredge
mining or wrbidity. “In several studies, adult salmon have been observed to sperd
considerable time within yards of active dredges and to hold in dredged holes”. AR774.
The fish themselves pet along with the mincrs better than the environmentalists, and
enjoy the improved l-labirat the miners create.

43 Admit that the cited pages in the Administrative Record {except for
AR1415-17, which appears o be an error) conshtute individual, site-specific
determunations by District Rangers in 2002, following review 6( notices of inteny, that no.
plan of operations would be required for cenain suction dredge miners, and state further
that such determinations were made aﬂcr; among other things, review of “the required
aquatic checkhist guidelines for suction drcdging within the Ripanan Resenve™ (£.g.,
AR1276.) Such determinations also reflect the incorporation of cxtensive voluntary
measures by the nuncrs including such mcasurcs;. as no “mgh banking”, limitations on
turbidity, a limitation on dredge size to four inches or less, spacing of dredges, and

limitations on thC storagc of p(:tmlcum ﬁlClS, and a limitation on n]OViﬂg largc rocks or .
i

buried woody material. (F.p. AR1276-77. S, T
y g ) PAGL 14 4 (9

44, Admit that the cited pages in the Administrative Record (except for )
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SARG664-65, which appears 10 be an error) constitute 'mdiviAual, site-specific
determinations by District Rangers in 2003, following review of notices of intent, that no
plan of operations would be required for certain suction dredge ininers, and state further
that such determinations were made after, among other things, review of “'the required
_ aquatic-checklist guidelines for suction dredging within the Riparian Reserve™ (£.g.,
AR1426.) Such determinations also reflect the incorporation of extensive voluntary
measures by the miners including such measures as no “high banking”, hntations on
turbidity, a limitation on dredgc size to four inches or less, spacing of dredges, and
“hmitations on the storage of petroleurn fuels, and a limitation on moving large rocks or
bured woody material. (£.g.. AR1426-27.)
45. Admit that simila.rly- nuembered pages in the Supplemental Adminisoative
Record (ARS88, 591, 629, 647, 650, 652, 658, 659A, 671 and 676, erroneouSly refer to
the Administrative Record instead of the Supplemental Administrative Record;
SAR721-25 appears (o be an error) constitute individual, site-specific determinations by
District Rangers in 2004, following review of notices of intent, lhat no plan of operations
would be required for certain suction dredge miners, and statc further that such
determinations were made after, among other things, review of “‘the required aquatic
checkhist guidelines for suction dredging within the Riparian Reserve” (£.g., SAR588.)
Such determinations also reflect the incorporation of extensive voluntary meusures by the

miners including such measures as no “high banking”, limitations on turbidity, a

EXHIB ¢

—~—

limitation on drcdge size to four inches or less, spacing of dredges, and limitations on the RS
PAGE_: . 9 11
storage of petroleurn fuels, and a limitation on moving large rocks or buried woody

material. (£.g., SARS88-89.)
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46. Adnut that the cited pages n the Administrative Record (except for
SART34, SSAR21, SSAR22-31, SSAR34, and SSAR47, which appear to be an crror)
constitute individual, site-specific determinations by District Rangers in 2003, following
review of notices of inlel;l, that no plan of operations would be required for certain
suction dredge miners, and sttc further that such determinations were made after, among
other things, review of “the required aquatic checklist gaidelines for suction dredging
withun the Riparian Reserve” (£.¢., SAR730.) Such determinations also retlect the
incorporation of extensive voluhla:y mecasures by the miners including such measures as
no “hugh banking”, limitations on turbidity, @ hmitation on dredge sive to four inches or
less, spacing of dredges, and limitations on the storage of petroleum fuels, and a

limimlion on moving large rocks or buried woody matenial. {£.g., SAR730-31.)

47. Deﬁy knowledge or informaﬁon suf'ﬁcicnf to form a belief as to the truth
of the statement, for the Administrative Record references identif)/ the areas in question
as involving Riparian Reserves, not Supplemental Resource Areas.

48. Deny knowledge or information suthicient to form a beliet as to the wuth

of the statement, for the Administrative Record reference identifies the area in question as

involving a Ripunan Reserve, nol Supplemental Resource Areas.

pAre
e Le_or
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Dated: June 17, 2005.

MURPHY & BUCHAL LLP

/s/ James L. Buchal
James L. Buchal, OSB #92161
Tel: 503-227-1011

Attomney for Plaintitfs Waldo Mining
Disirict and Robert & Lesa Barion

e __<
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TN THE UNITED STATES DISTRICT CCURT

FOR THRE DISTRICT CF QREGON

S1SKIYOU REGONAL EDGCATICN
PROJRCT,

Civil Nc. 03-1313-UC (Lezad Case)
Pigintift,

FINDINGZ ANDE RECOMMENDATION
UNITED STATES FCREST SERVICE,
et al.,

Defendants,

ROBFERT ANZ 1.ZSA
GRRALD F. HOBRS

pomir 4.
Lefendant-Intervencrs. . PReE ¢ m;;%

COCNEY, HMagistrate Juage:

Plaintiff Siskiyoux Regional Education Proiect (SRZE) brings
15 aclioc for declaratory and injunctiwve relief pursuant o the
Naticrai ferest Managenont Act (NZME), 16 U.S.C. €5 14600-1614, and

Lthe Administralive Procedures Act (APE)Y, S 2.5.0. 3% 5HJ31-74C06,
agalrst the Unlted States ~orest Sexvice (USF3) and Saott Conroy,
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T Supervisor {(defendants) for the Siskiyou Naticnzi Forest

Forosz
(SNF) . SREF azlileges tha:r the defendants have falled ta congly

with the standards and guide.ines (5&Gs) contaired in the Norlhwest
Forest Plan (NWEF) ard the Ziskiycu National ZForest Land Resource
Management Plar (LRMP) in connection with the raragssent of suction
dredge mining in the wactcorways of Lhe SNF. (Anenced Ccmpiaiu: at
1) . SRE? seeks declaratory relief. SRER aiso seeks ar inlupcticn
prshlbiﬁinq thé USFZ  from éuthorizing or approving nineral

operations in Ripariasn Reserves (RR) or Supglemental Resource Areas

(SR?

e

D

s} without an approved glan of cperations (P0) and prohibiting

defondant irntervenors Trom conducting any mining activitics ungil

they obtain an approved PG from tne USES. (Arended Complaiat at
2)

In the trziling case, Robert and Lesa Barton v. USE3, 03-117

CO, (he Bartons allege a clainm for infringement 2f tneivr rights

under, the 1872 ¥ining Law, 3C G.5.C. §11 e:. sey.. They allege

than the USKFS is viglating the Mining act and tre regulazions

W

contained in 36 C.F.R. 228.4 by recuiring suvciion dredge miners
<o Zile a 2C under 5&G MM-1. (Amended Complaint) .

Beficre the ccurt are SREP's miction for summary judgmenl {(¥95),
-defendants' cross motion for summary Cudame:nt I#lll), the Barzons'!
menion Lo strike the Nawa declaration (#:1%), ana the Baftonsf
cross metion for summary judgmernt (#117).

I. FACTS

Suctien dredging, a method of placer mining, usses mechanical

means to capture natirally ocsurring gold foung nmoving tarough the
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sLreant syslems. AR 1072 &t 30. As of 20C1, approximaneiy. 580
placer mining claims existed in the SNF. AR 107>,

The 3N LRMP, adooled in 1989, cantalns S4&G MAG-30. AR 18.

G MAT-10 reguives a PO for all mining activities within SRAs.

I 1394, the SN LRMP was amended by the NWFE. AR 33. Thz
NWFP created new 5&5s, which feplaced tihe SNFT LRMF $8Gs where there

was a conflico.  (NWFP ROD C-1). The NW»? $5Cs vrovian that "None

of <these stardzards and guidelincs applies whnere they would be

1

cornrary e existing law or regulation . . .", - (1d.). The NWFP
contains S&G HM—l,:which recuires ar aporoved 20 for al. mineral
crerallions in RRs. (NWFP ROC C-34).

In 2995, zhe Regional Eoresﬁer wrcte a _etrer to the forest
surervisors, including the 8NF supefvisar, regarding guestions
relaLing to Lhe NWFP's SiGs and how they aopplliea b wining -

. ITne letter contaired the  followinag

gy

osperarions. AR 3
inforfation:

The AWTP 5&Gs did not apply where they were confrary to
exlsiing laws or reculaclions. The reqguiaticrns which qoverned
minisg 1n the nationail forescs were contained In 2é CFR 228,
Zubnart &. Usder the regulations, sone mining operaticns reguirad
no nmolitficaticrn te the Forest Service, anyone proposing a mining
coeration thaut might cause disturbance of surface resources was
ra2gairec a file notice of intent . [NOI:, and when the dis-rioc
rangesr decermined that the miring cperaricn will _like
significant disturbance of>surface resclrrces, the miner wolid lave

FIWDINGS AND RECGMMENDATION -~ 3
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to srbmit a proposed plan of operations {2G). There were nmumerous,

small placer cperations using suction dredges and simllar equipment

3l

Goeurring in RRs that were carried out under a notice of intent

INGT], pecause of thé& insignificant sature of thoeir cperation. The

minong  $&Gs  for RRs  would notw apply, because taere was no

regulatcory provision for including SeGs in & notice of intent

{rOV]. Id. aL 39-40.

36 C.F.R. & 22¢.4 rvrovides in part that:

(a) Except as provided in paragragh (a) (1) of
sectlor, a notice of intTent te operaze is required f{rom
any personr proeposing to concuct operaciocns which mighs
cause significant disturbance of surface rescurces. Such
notice of intent to operate shall be submitted to Lhe
Giztrict Ranger having jurisdiction over the area in
whichh the operations willl be conducted. Each notice of
intert to operate snail provide information stfficient to
identify the area invoived, the nature of the proposed
cperariosng, the route of 4daccess tc the area of
operations, and che metnod of transport.

tinnts

{1) A notice of intent to operate is rol reyuized for:

(1) Ovnergricens walcnh will be limited to the vuse of
vehicles on existing pubiic roads or recads ased and
mainieined for Naticnal Forest System purposes;

(1) Zrospecting and sampling which will rot cause
significant surface rescurge disturbance and wil. not
irvolve removal of norc than a reascnable amocunt of
mineral deposit Zor analysis and study which gererally
rmight include scarching for and occasionally vemoving
small mincral samples or specimens, geld pounning, motal
detecting, non-motorized hard sluicing, using bhatiery
operated dry washers, and collecting of mineral spocicens
using nand tocls;

{1i1) Marxirg aod menumentino a mining claim;

{iv) Undergroung operations which wiil rnol. cause

FTHNGLNGS AND RECOMMENDATION - 4 _ S
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sigrnificant surface rescurce disturbance;

(v) Operations, which in their toraiity, will not cause
surface resource disturbance which 15 substantias ly
err than that caused by other users of the Nztional

A ff
rore System who are not requirec tc obtain i Forest
Service special use authnrizaticen, corntracl, OT ciher

written authorization;

Upcrations which will nct . involve the 2se cof
nanired earthmoving equipnment, suckh as pulldozers or
bacxhces, or the cutting of Lrees, uniess thcse
cperatians otherwise might cause & signiticanc
distarbance ctf surface resources; or

{vii) Operations for which a proposed plar of opervztions
is schritted for zapproval;

{7) The Dis strict Ranger will, wiznin 15 days cf roceipt
£ a nctice of intent to operate, nctify the operator 7
zpproval of 2 plan of cperations ‘is required before the
eracicns may begin. :

{(3) Ar cperatcr shall submit a proposed plan o=
cperations TO the District Ranger having jurliscicrion
cver the area in which operations will bc conducted in
licu of a notice of intent to soperate 1i the propesed
operations will likely cause a signiflcanl disturbarce of
surfzce resources. An operator also shall submit a
vrovosed plarn of operations, c¢r a proposed supplemental
@lan cf operations consistent with §& Z228.4(d), to the
District Ranger having >urisdiczion over the zrea 1in
which operaticns are 2eing conducted 1f Lhose cperations
are causing a significant- disturbarce of suciace
ressurces but are not covered by a current aporoved plan
of operations. The requirement to submit a plan of
cperztiors shall not appiy tc the operalions lisled 1o
paracraphs (a) (1) {I}) =chrough (v). The reguircmant Lo
submit 2 plan of operations. also shzill ret apply te
operations whicn will not invelve the use c¢f mechanized
earthnoving oq1¢pme :t, such as bulldozers cr zackhoss, or
the cutiing of trees, unless thcse operal.ions ctherwise
will likely cause a sigrnificent disturbance of surface
roesoLrces. ’

(4) I the Disizic:t Ranger determines that aay cperatiorn

e Exwigy
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is causing or will likely causce significant disturpance
of siLrface rescurces, the District Ranger shell notify
the operator that the. operstor must submiz a propesen
pian of cperations for approval and tiact the “DEI,tlﬂn‘
can not bz conducted until a plac cf operatlon is
apprcved. . . . 36 C.F.R. $°228.4 :

’n ﬁgLionél Wild. ife Fed'n v. Agpaca, 95-3005-CC (D.Or. 15935),

several znvizormentsl organizaticns challienged Lthe UG
duelossinarion that SaG MM-1 dic ndbt zpply te certain sucticn drodge

aicing activities., rE 44, The Agpaca case was csettb_od by a

rioulated dismissal, in which the USFS agreed tc make a "progposzl

U

ro modify managerment directlion for sucticn dredge mining within

ricarians reserves” and to maxe a cecision asout whathar o amend
Lhe SKU TRMP with such gropcsed modificaticn. AR 47.

In vanvary o3I -996,' the TUSFS iIssued 1ms modif:icatiorn,
accompanied oy an Environmental Assessment (Z4&) and decisien
nclice/tinding »f no.sigrificant impact'(DN/FONSI), which amerded
Z&G ¥M-1 o sreguire a PO for mining activities in RRs that arce

e

Tllkely Tc o signd fl\hntly retars or prevent the atzalrnmarnr of Un

fguatic Censervation Strategy objectives" irn the SN= LRMP. AR
10%. The proposed amendmert znd accompanying PA woere Invaildated

in $isxivow Regional Educaticn Project v. Ross, 87 F.Sucp.2ad 1074

(0.Dr. 1399%).

F'ollowing ~he Rose decisior, the SNI perscrnel deléernired that
zather “han promulgzte a new amendren:t of MM-1 and M&7 10, the SuF
would comply with the court's decision by requiring o PC ior éeny

mizing within ER5. AR 5C8-5G3. The SNT published a notice of

;IVDTR;S ANT; RECCMMENDATION ~ &
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intﬁntl Lo prepare an ernvironmental impact statement (RIS) for
appreving PCs Eor suction dredge mining in RRs. € Fed.Reg. 232078,
ne SNF daveloped a draft BiS, which was published ir Cecember ﬂf
2041, arna it would have allcowed the SNF 1o aosteve FCs for .zuction
dreaging withis RRs withou:z further NEPAR analysis, prevideZ Zral
Lhe  operaticrn men & vé:iety of c¢riteria regarding methods,

locezien, and rescurce use. AR 1071.

Or Qotobasr 9, 2001, the Bartons provided a NGT o the Forest

AR 103:-.0234. On Gcetcoker 24, 2001, -hne Sistrict Ranger
determined trat the Bartons' activities would not Likely cause
sicrificant diéturbance cf surféce rescurces. AR 1051, The
Distrlct Ranger infermed the Bartons that, because they intendea to
cparate within ar area designated as RR, under the S5&Gs oI the
NEEFP, they were required to fiie a PC. AR 103, On
2301, the Burtons appeaied this decision to the ForesZ Supcovisor.

N

AR 1074-1385. On Januvary 7, 2002, their appeal was denled. AR

In February cof 2002, the USF5 began adminisiering 54G MM-1 In
acoordance withk severa® memoranda. During that month, the USFS's
wWashington Office issued the first memorandum te variocus Regional
loresters affected ty the WWFP?. AR 1207-12CE. The memorandum
statad rhat app]ying S:C MM-1 to mineral activities which will not
Cause signifiéant disturbarce under 36 C.F.R. 3§ 22&.4({a) (1) (v},
would be “contrary to law &nd requlation®. ar 1207, The
cemorancum  explained that arNCI would cnly e required éf-the

sreoosed activity might cause discurbance of surface resources and

mlmn,.i__,_
oE 10 2
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it Scesn's moc. the ocrovisions of 36 C.K.R. § 228.4(a) (2). AR
1205 -_208. This mendrandin was transmitted  from the Reglsnal
Yorsster Lo tho torest Supervisors.in March cf 2032. &R 1Z224.

In June of 2303, the SN¥ Zorest Superviscr issuesd a memorandum.
containing further guidance to District Rangers zascd upar the
February. 2002 ﬁﬁmqrandum, SAR €6 The Jum 2003 nemorandum

JisLrian Rangers to ansnze that NUIs were processed in

with the Washington Office's ana Regiona_ fForester's
direclion. Id. It instructs District Rangers tc ernsurce that the

dppropriate resource specialiscs review NCIs and documaenh thelr
reviows according to a checklist. 1d.

Tae checklist includes a variety of packgrournd infermatlion and
& variety of criceria. SAR 568-562. Once the rcsource specialists
comulete the checklist, the District Ranger rev-ews vna HEI and the
speciallsts' inouvt o deternine if the eclivity wouid result n a
signilic&ﬂL disturcance of surface resscurces, and documents the
rationale fcr his c¢r her deterrniinanion. SRR 3606. For suclion
orcdge miniﬁq operaLicns in 2602, 2002, 2004, and 2085 in Lhe SNE,
the J5%5 did not require PO, nocause the proposed activillies were
determined not Lo result in significant surfece disturlkances. AR
1Eﬁ6—1279, 1280-2283, 1335-1338, 1348-1351, 13:3-1336, 1359-1236¢2,
1426-24271, 1439-1440, 1441-1442, 14280-1481, 1482~2453, 5&R 98&-590,

81-593, 829-€31, 647-649, ©85C-651, 652-653, £38-€39Y9, 05GA-066CR,

PL-8V3, ©76-8677, 32-33, 4.-42, 43-44, 48-4%. Noae of the NOIs

s

identified by pilaintiff Znvolved SRAs. Szrull Zecl. 9% 7, 3, 4, 5
anag attachment 2.
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II. LEGAL STANDARDS

n

Pursiant te Rule Sé(c) ¢ the Federal Rules of Civil

[§

vracedure, 4 moving party is entitled to surmary judgnert as a

master of- law  “if  the pleadings,

intmorzocataries, ard adnmissions  on

that there 1s no genulne 18813 as 1O any

iv.P. 5€{cy; Bhzsa v, NML lesps., Tnc., 9295

FL2d 2404, 140% (Sth Cir.), gert. denied, 50Z U.5. 2% (13911. In
deciding 2 mollcn for summary Sudgment, the ccurt must dslermire,

tased on the evidence ¢f record, whearther-there 15 any mazerial

dls 07 fact that requires a rtrial. Waldridee v. American

Hoochst Coro.; 74 F.3d4 918, 92C (Fch Civ. 1994) (citaicns onirted) .
The parties bear Lhe burden of identifving the evidence that wiil
tacilitate rhe ccurc's assessment. 1d.

The moving party ctears the inmitial burder oI procf. Sgc Rebes

., nc. N o atlantic Ricrnfield Co., 51 £.3d 1421, 142% (Yzh

)

Dirl), cers. geriea, S16 U.5. 387 (31295) .. The moving party moeots

thiz burden oy identifyirg porticns of the record on file which
demonstrates the ansence of any genuine issis of materiai fact.
Ic. “[T]hc moving party . . . neea not pruduce evigernce, but

@

simnly can argue that there is an absence of gvidents by which the

renmovant can prove nls casel” Cray Communications, Tng.

Kovarel Comeucer Systems, “nc., 43 #.3d 349, 233 (4th Cir. 1934),

cert, deniteec, 513 U.S. 11%1 (1993) (citzcion ocmizted).

HR__H
~ ‘:ﬁfwﬁjj__Of_tﬁ__
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;SeEssing whether a party has met their hurder, the court
evidence in the licht most favorable to the nermoving

Vo

party. #filer v. ity 0f Los Acgeles, 606 T.3d 10%2 ($Lk Cir. 1935).

Al reasonable inferences dare drawn in favor ¢f the nonmovant. Id.
17 the moving party meets their burden, the burden shiils to

the opposing parly to present specific facts which show there i3 &

geruine issue [lor Zyial, Fex.R.Civ.P. 3&(e); Ruvil v. CBE "&J

Minuntes®”, 67 ¥.3d &1 (3th Cir. 1993), cert. denied, »17 U.5. 1i&7%

(:60946) The nonmoving parby caanoz carsy thelr ourdan by relying

alleged in their pleadings. Lgepard v. Clark,

sclely cn Lae €

T2 F.3d 8235, 888 (3th Cir. 185%4). Instead,
alfidsvits or as otherwise provided in Rule 5%, nust designate
specific facts showing there 1s = genuine issue Ior Lrial. 1d.
Tne judicial review crovisicns of the APR governs the court's
review of agency actions taken pursuant o the WFMA. Kative

Focsysiems Council v, 0.5, Forest Serv., 418 F.34 3532, 980 (9zh

Cir. 2005). Under the A2A, the cour: will sev aside an ageoncy's
acticn 7 it was arbitrary and capricious, an abuse ol discroutiern,
v otherwisc rot i1rn acccrdence wiih law. Id.

B agency's intervretation ¢f tts owa regulations, Ipcluding

itz own Forest Flan, is entitled to deference. Ferest Guardisnsg v

rv., 379 F.3d 192935, 10%7, 16%3 (9:-h Cir. 2383). The

.5, Vorest Se

fer to an agency's laterpretaticn unless it 1s plainly

0]

courl will g

crroneous o©r  incensisteont with the regulztion. Alzska froian

Partnershiy v. Gutlerrez, 425 .34 620, €27 (Sih Cir. 2C05). The

MMENSATION - 10 r'.'“\B\Lj.-*-f-;""
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court will ot defer Lo an egency's decision If 1t 1s wilheut a

subrntanctial masis i fact cor i1t is based upsn a clesr ersor of

Fudgment . Nzlive Zoosysooms CTceuncil, 418 FoZd at ¢80 (cltationsg
oo nted) .
ITI. DISCUSSION
S5RE? moves Icr summary judgment arguing thar:
2y the defendarnts violated the NFMA by violacing S&Gs MM-_ ant MAT-

-

2) uhe deiendants' nconsistent leggl interpretailons arg nol
enLil sd ¢ deterence;
1) MM-1 and MAT-10 are.nd: contrary to cor in conflict with any
sther existing law or regulaticn; |
4y SREF i enLiﬁiod o declaratory and Injunctive relief.

Iln zespcrse 1o SRE?’S mcticorn for summary Judgmant and in
supsoxrt of its wmeoion [or summary judgment, ilhe defendants argue

il

¥

1) the deferdarts' irnverpretation of Lthe Forest

and cha Terest Plan 1s reascnable, not arditrary and capricious and

dees not vielate the N¥MA; and
2y the defendants did ret violaze NFMA cy allcwing mining in SRA to
vroceed undor NGIs.

~noresponse Lo SREP'S motlon and in supocct of their motlon,
de[éndant irtervenor Bartons argue thart: |

1} the deferndants have properly exercised their aucthority to

3¢ -
FINDINGS ZND RECOMMENGATION - 231 , '”BIT\LI\\I-\
‘ FAGE_ i >
Tr— ]
\\



recgulate mining in Part 228 of Forest Service recgulations;

2) the defendants must c¢ive effect to state avthorizatlon ¢of mining

within the walers ¢f the National Foresns; .
3) the dofencants carnet restrict mining throagh National Forest

TlAns;

15Y
N
9]
T
P
g
oY)
=
¢1
[\S3
NS
[ee)

thez  $&Gs  cannot "vergide the JForeslL Servi

regu]ations;

3) only cortinued use of the. NOI prccedure can efiectuace

Congrassioras 'internc with respect te mining;

) SREP's denlal of a conflict retween the Z&0s and the Part 2728

;eguluLians ltacks merig;

7) ;hé Bartons are entitlec tc declaratcery reiief; and

8) 1f the ceurt finds that the defendants erred, zhe court should

conduct additional proceedings to determine the scope of relief.
Tn oreply and respanse, SREP argues that:

1) MyM-1l is auttcrized Zy statute;

Z) state requiation of mining does not suptlart Forest Service

regulations;

3) Md-1 s net conirary IS any law;

4) Karak Iribe i5 distinguishable from this case;

S) toe Barlons' claim for declaratory re:ief ‘s moct; and

&) SKREP is entizled te infunctive relief.

FTNDGINGS AND RECOMMENGRETION - 12 Em”m, H
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In reply, the deiendants arque thau:
1} the decision in Karux Tribe supports the deferaarnts' position
That they did rot violate the NEMA oy accepuing NOIs for mining
within RRz5;
7) tne regulanory history of 36 C.F.E. Part 2283 supocerts the
defendants' positieon that 26s should rnet e required as a ver se
ruie;
2)  ithe court resd not resci tine issﬁe o>f wherner —he NFMA allcows
the regulation of mining;
4} the Bartons' request for declaratory relzel 13 unnecessary, as
the Forest Service has Clarified thact it is =no longer recuiring

¥Ou, wnless they are required under Part 225&A of ithe regulations;

3) tThe gefondants have not al’lowed mining 1in SRAs under NOTs; and

s

€) iZ the court finds zthat Lhe defendants vic.ancd tos HI¥A, It
shicnld not adopt The broad remedv Sdngtt 5y SREP.

Tn reply the Bartons argue that:
y the courrt must efa;uaLe suction dredge clalme within “he contexc
ol the adninistrative record tied to specilic, tiral agency acticn;

2) SREP's facts are disputed;

tire defendants carnnct use the NEMA Lo regulato maining;

(9%}
~—-

4} state Zeterminations fo autherize suction dredce mining are

relevant to asscss the appropriate scope of federzl regulaticon:

LY ¥M-L is ccertrary To the Part 228 requizations;

s
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SREZFE ie nct entizled te injunctive relief; znd

7) the deterndants' vcluntary cessation of alleged illegal conduct

5 ot mect ©hs Bartons' claim.

UREP alleges twe claims for relief. The first clain allecges
shat Lhe defendants viclated the NEMA ny allowing sucuicn dredge
mirning operatioens to proceed in RRs under HOIs and withoul [Os in
viclation of  3&G MM-1. Tne. second «¢laim zileges that the
defendants viéiaccd the NFME by allowing suctlon dredge mining
oporations o proceed In SRAs vnder NOI without POs in violéllion of
S4G.MAT-15 . The 3arrons have ore c-aim, ir which raevy a;;egc thazt

The defanaants are violailing the Mining Act éand the regulstions

22%.4 by requiring sustion dreagc miners

)]

concained in 2€ C.FUR.

Y

Le [ite a PO under stancards and guidelines MM-1.

Deterdants argue that Lre Bertons' ciein is moot, boecause the

detendants #Zre ne longer requiring the Lertons to ©lle a 2C.  The

3artens acgee that the defendants' veluntary o
illegal condact dees not meet  theirs c;ain. If an ageacy
veluntarily stons the allecnd illegal condect, a clain wili nol be
mocl, “un_ess it I1s absclurely clear tzat the allegealy wrongful

behavicr <ould noz reusssrably ke expected wo recur.® Forest

Gssrdiars, 329 F.3d at 1093 {citavions and guctacions cmitted).
I'te undisptted svidence shows that:

Gn =3 rational level tie Forest Service nas never required a
?C, s=xcepn when required by the regulations contained in 36 C.F.R.

Parl. 2284, and thar this wes Lhe Forest Service's pcsiticon since

FINGINGS ANZ RECOMMENIATION - 14
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19%%, shortly after the NWFP 20D was issued. &R 3%-£3.  In
the Seputy Chlef of the Ferest 3ervice again claritied Lhe Foresc

Service's pasirvrion Lhat PGs were not requizcd, except as provided

o 36 LR, ParTt 22BAa. AR T248-124%. 0 Rased oo Lhig guldance, the
reczl Dlstrion Ranger and Forest Supervisor wars proparing JénTnors
withorawing the finding Lhat the Bartons were rveculred te 1. a

B AR L1323 Although tLhcse letnters were naver sent L0 the
Fzrrons, 1 1s clear trat the Forest Service ¢n a naclsna.r .owvel

D, -

never reguired a G, oxcesnt as required by The regulavliong, and

“haw toe _coel ofliclars of tohe SNF have seen direcrea to compty

with those reculations. _n addizion, the Forest Service has

srenaed thelr micing regulacions to further cla Ylf\ its position

with respect o how Lhe mining regulations are -0 be Irnicrpreted.

~ .. PR e I
FoSupp.2a 107,

Narv Fripe of California v. U.S. Foresy Serv., 2

1¢60-1381 (M.D.Cal. 23C5). The court ifinds that the cefemn
mave nen  their burden cof cemonstrallng mectnesss  and 1T 1s

"absolulely clear" that the alleged wrongZul conduct could not

reasonably be exvected to recur. See Forest Guagdiara, 223 F.3d at
1985 (it wou.d be urreasonable Lo chink the Forest Scrvice would
rerurn to conduct T admitred was unconstizulional).  The court
Tlnds rhast the indlspurted evidencs demonstrates thac the detendants
mei thelr prrden =5 shew el the Baxtons'  ciaim s mﬁet.

P e

*nt cr e

Theroioere, the defendants are entitied te surrary Gudgr

25 to SRF?'s seccenc claim, SREF ‘has rot presanted any evidence

Le suppert its ctaim cthat the defendants are allowing suction
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drcage wining overntions to uwroceed in SRAS under NOTs and wizhoul

SREF  complainsg

P05, The vralspuated evidencs shows
soai. are all 1n RRs, Trerefore, deferdants are contitled to
suremary judgment on SREP's second cladrn.

The undispucec evicence shows thatl:

5506 M-l requires PG for &:l mininyg oproratlons i KRs

e5: 0f —he nmature oI the cperation. NWFF RCD T 34. The

LWFFP provides that its SiGs do net apply where they
contrary to existing law or reguletion. NWFZ RCD C-2. The
Service's regulations, fceng in 36 C.F.K. Fart 2284, only reguire
a TC 1f the mining ope;atisﬁ 15 causing or w:.> ;ike;y cause
signilicanrt disturbance cf sirface rescurces. 315 C.F.R. § 28.4.

Tnis couvvt {inds that Sa& MM-1 Is conirary to 36 T.7.R.
’5 .49, and iander “he NWFP the mining regulations supewscde the

regulrarents of MM-1. Zee Xaruk Tribe cf JaliZerria, /3 F.Supp.<d

at 10%1. The court finds that the Feres: Service's interoreratio:
of thel:z own regulations and their own Porest Plan are cenuitled o
defercnce, zand Lhat thelr actions based on their interpretation of

the regulaticns anc the Fcecrest PiLen were noei =arbitrary and

cenricious, an abuse of discretion, or otherwise niot in acuczdance
with law. Thorelore, deferndants are entitled Lo summary Sudoment

or. 5REF's first claim.
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IV. RECOMMENDATION

3asa2c on the foregoing, 1t s recorrmended that plainlifi's

mollon for sammaxy Sudgnent (#85) be denied, deiendants’ motion fcr

surmmary judgment (#111) be granted, tie Barloens' motion To.strize

{(7.13) no dented as rockt, the Rarcons' mocion Ior summary juigment

o

(#2227 be denied, and a judgmont be entered dismissling this case.

Thils recommendazlon 1s not an order Lhas  1s  immedigtely

B=3

avpea’akble to the Ninth Circeit Court ¢f Acpeais.

appeal pursuant Lo Rule 4s(a)(l), Federal Rules c¢f Apoellatne

Prog nof. be filed until entry of the district ceurc's

judgment. or appealable order. The parties shall kave ten caya Iron

zhc date of service of a cooy 0of this recormmendartion within which

r file specific written objecticens wxith the Tour:. Thoeresziter,

the parties have ten days within which tec {ile a respornse Lo the

o “imely file cbjecticas to any fzactual

cbiecticns. &
dete?minations 2% the Magistraze Judge witii be cogsidered a walver
of a pagty's rignt to de ncvo consideration ¢f the fzclual 1ssues
i1 constitute 3 walver of a'party's right te apoellate ravieow
of The tindings of fact in an order or judgment =ntered parsuant to

Lhe ¥agistratle Judge's recommendation.
SAETED this & day of November, 2C05.

A=Y
CNITEDR STATZIS MAGISTRATZ JUDGE

~ %
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- The Environmental Aspects of Eductor Dredging

By Robert K. Craig

Eductor dredges are small portable machines that vacuum gravel from the bed of

“a river or stream, pass the gravel through a floating recovery system and then
return the gravel directly back into the waterway. Eductor dredges simulate, on
an extremely small scale, the natural movement of alluvial gravel in times of
flooding. The total disturbance of a waterway by eductor dredging represents
only a small portion of the geological processes that occur naturally — whether or
not any eductor dredging was carried out!

The auriferous deposits contained within waterways are formed by the relatively
constant movement and sorting of gravels over exiremely long periods of time.
Without this movement and gradual concentration of valuable minerals,
economic deposits could not form and there would be no reason to mine them.

If the movement of small quantities of alluvial gravel is to be considered as
pollution, then the constant repeating processes of natural erosion must be
regarded as a massive degradation of the environment. All rivers and streams
could then be said to be polluted to an incredible extent. The “poliutants” are
‘natural substances that have always been present, and always will be.

The geology of all rivers and streams involves-a natural movement of gravel, a
constant replacement process that is very much a part of the river environment.
And at times of heavy run off, the movement is very pronounced. A rivers aquatic
life forms, from the smallest invertebrates to full grown fish, survive this natural
movement of grave! during floods.

In comparison with natural processes, the disturbance caused by an eductor
dredge is insignificant, lasts no longer than the following high flow and has no
long term effect whatsoever. No other mining, forestry or farming method can
assure a complete and natural rehabilitation as eductor dredging can.

Concerns
a) Turbidity

‘The main environmental concern which arises from the use of eductor dredges is
the direct disposal of tailings after processing.

- Most river gravel processed by an eductor dredge is sufficiently coarse to cause
it to fall almost instantaneously to the river bed after processing. Some fine
material can remain in suspension for varying lengths of time, before settling out.
It is this turbidity which can be of concern.

EXHBIT 5
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Variables such as the amount of colloid material in a stream, the size. and
number of eductor dredges in use, the waterways velocity and volume, and the
width of the waterway, all influence the amount of turbidity created. in effect,
changes in turbidity caused by eductor dredging are highly variable — dredging
river gravels containing only sand and gravel causes very little change in
turbidity, whereas dredgmg clay deposits can cause noficeable turbidity
increases.

In an eductor dredging trial conducted on the Mulgrave River in Far North
Queensland (Australia) for various state government departments, it was
recorded that a 5-inch eductor dredge caused marginal discoloration at the
tailings discharge, with the discolouration precipitating very rapidly and not being
discernible 30 meters downstream from the dredge.

Turbidity is an expression of the optical properties of water that causes light to be
scattered rather than transmitted through it. in simple terms it is @ measurement
of how "muddy” the water is, and is measured in nephelometrie turbidity units
(NTU).

During an eductor dredging test carried out by the California Department of Fish
and Game on the north fork of American River, it was concluded that turbidity
was greatest immediately downstream, returning to ambient levels within 100
feet. Referring to 52 eductor dredges studied, Harvey (1982) stated "...generally
rapid recovery to control levels in both turbidity and settable sohds occurred
below dredging activity."

Hassler (1986) noted “...during dredging, suspended sediment and turbidity. were
high immediately below the dredge, but diminished rapidly within distance
downstream.” He measured 20.5 NTU 4 meters below a 5-inch dredge which
dropped off to 3.4 NTU 49 meters below the dredge. Turbidity from a 4-inch
dredge dropped from 5.6 NTU 4 meters below to 2.9 NTU 49 meters below with
0.9 NTU above. He further noted "...water quality was impacted only during the
actual operation of the dredge...since a full day of mining by most Canyon Creek
operators included only 2 to 4 hours of dredge running time, water quality was
impacted for a short time.” Also "._the water quality of Canyon Creek was very
good and only affected by suction dredging near the dredge when it was
operated.”

During 1997 the US Geological Survey and the Alaska Department of Natural
Resources conducted a survey into eductor dredging on Alaska's Fortymile
River, which is a river designated as a wild and scenic corridor. The study stated,
“One dredge had a 10-inch diameter intake hose and was working relatively fine
sediment on a smooth but fast section of the river. The other dredge had an 8- -
inch intake and was working coarser sediments in a shallower reach of the river.
State regulations require that suction dredges may not increase the turbidity of
the river by more than 5 nephelometric turbidity units (NTU), 500 feet (=150m)
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downstream. In both cases, the dredges were well within compliance with this
regulation.”

In American studies, average turbidity levels have been shown to be between 5

~and 15 NTU 5 meters below dredges. But even the maximum turbidity level
measured in a clay pocket (51 NTU) fell below 10 NTU within 45 meters.

“Turbidity increases., from even large eductor dredges on moderate sized
streams, have shown to be fairly low, usually 25 NTU or less, and to return to
background within 30 meters. The impact is localized and short lived; indicating
minimum impact on moderate and larger waterways.

Within any waterway, sediment is primarily carried in suspension during periods
of rainfall and high flow. This is an important point, as it indicates that an eductor
dredging operation has less, or at least no greater effect on sediment
mobilisation and mobility than a rain storm.

b) Immediate habit changes

Eductor dredging involves moving river gravel, with a number of operational
circumstances dictating to what depth the gravel is moved. In some rivers only
the top ¥2 meter of gravel needs to be moved, while in other rivers all of the
. gravel down to bedrock is moved. Rocks tao large to enter the dredge are moved
by hand, by being rolled aside (usually laid on bedrock). Larger boulders are
rolled over or they can be left in place to be dredged around. The auriferous sand
and gravel small enough to enter the dredge is moved by suction through the
dredge 1o the recovery system, where the gold and some other heavy materials
are retained. The coarse gravels settle immediately upon leaving the dredge. The
smaller particles travel further downstream before settling. Therefore the habit for
benthic organisms is removed from the dredge hole, and covered up with sand
downstream.

Exwer . 5
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c) Effect on invertebrates

In a river or stream bed, invertebrates are found in the spaces and cracks
between unembeded rocks, or rock surfaces. Educlor dredging impacts on these
invertebrates by displacing them from the dredged area, and by burying suitable
habitat downstream from the dredge. The buried habit does not continue
downstream indefinitely, nor is the effect from bank to bank, and not all
invertebrate species are equally affected.

During eductor dredging, food (invertebrates) is stired up and becomes
accessible to fish which feed from the dredged area and from the wash of the
dredge.

A longer term effect is that a greater area of gravel is aerated; therefore giving a
much larger habit to the invertebrates, which then provides fish with food well
after the dredging has been completed. Insects are no exception to the general
hypothesis that diversity increases with habitat complexity. In American studies,
and from the observations of Australian dredgers, it has been found that fish can

EXs
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do much beﬂer in rivers and streams that have been eductor dredged, than they
do in areas where there was no such activity.

River and stream invertebrate populations are not severely impacted during
eductor dredging, as the impact is local, not harmful to all invertebrate species,
and mildly beneficial to some. And, the most important point is that recolonization
of dredged areas by invertebrates is rapid!

" In an American study (J.S. Griffith and D.A. Andrews, 1981) it was stated in a
paragraph titled "Recolonization of Dredged Areas”, that "...the dredged sample
plots in Summit Creek were substantially recolonized by benthic invertebrates
after a 38-day period. A comparison of numbers between orders in the
populations of these two areas showed no significant difference. Similarly there

were no significant difference. among numbers of the five taxa that together.

accounted for 80% of the invertebrates in both areas.” Thomas (1985} noted that
recolonization was substantially complete one month after dredging, and Harvey
(1986) stated, "Insects recolonized the sand and gravel deposited by dredgmg at
Butte Creek fairly rapidly.”

d) Effect on fish

In Australia in the 1980s a very vocal minority of anglers in the state of Victoria
- objected to allowing any eductor dredging. Their criticisms against eductor
dredging were entirely conjecture, with the claims made that dredging "clouds
out” fish and that dredging reduces fish numbers, and that fish go "off the bite".

And there were even objections to the temporary "holes” sometimes left in a river -

after dredging, with the fanciful claim made that anglers would fall into these
holes and drown.

In New Zealand in the mid 1990s the recreational fishing lobby claimed that the
“siltation caused by dredgers could smother developing trout eggs and kill young
fish". Also, it was said that dredges have the “potential to silt up brown trout
spawning beds and wipe out a generation of trout” and "silt discoloration also
created unfavourable conditions for anglers, it can effect the ability to spot fish
and stop fish from seeing lures...anglers want to fish in clear water." And these
general criticisms were made, "while silt is non-toxic it is harmful to aquatic
systems” and (an eductor dredge) "was harmful fo fish life and the aquatic
insects on which fish feed.”

Fish are affected by eductor dredging if their specific habitat is impacted. Of

particular concern is the potential for the destruction of fish spawning beds. Fish.

species require sized gravel with good porosity and proper water flow in which to
deposit their eggs. Eductor dredging can impact spawning areas in two ways.
Spawning beds immediately in front of the dredge can be sucked up and
removed, and downstream from the dredge can have tailings or sand deposited
on top of them.
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American studies have shown that the impact arising from the deposition of silt
on spawning areas downstream from the dredging operation is extremely
variable. It was found that silt deposition ranges from being harmful to having no
detrimental effect. Spawning areas are naturally restored after dredging,
following the flushing of the next flood which will remove the silt.

In California it has been noted that intergravel permeability was increased by
dredging. Porous gravels left after dredging can be washed downstream a short
distance during high flows, adding to spawning beds, thus improving them. In
Amernca, sieved gravel from bucket dredge tailings have been added to creeks
for spawning gravel as part of an improvement projeclt. An American study
(Hassler 1986) has stated that "...dredge tailings are often referred to as good
salmon spawning subtract,” and "...in the Trinity River Chinook salmon have
been observed spawning in the tailing piles of suction {eductor) dredges."

Gravel bars formed downstream of eductor dredging operations provide excellent
spawning beds for fish — because the gravels are lose and uncompacted. The
fish eggs can be laid and covered more easily than in compacted gravels.

Even dredging fish eggs from a stream bed does not necessarily mean the
destruction of those eggs...as would seem logical. In an American study (J.S.
Griffith and D.A. Andrews 1981) it was stated that "...a substantial proportion of
the eyed cut-throat and rainbow trout eggs survived- passage through the dredge.
In these eggs, the vitelline membrane has been replaced by layers of cells and
they can withstand the shock created by turbulent flows through the dredge.”
There can be considerable vanatlon in mortality among fish eggs after passing
through a dredge.”

‘Trout follow seasonal migration patterns. The majority of adult fish move
upstream to shatlow gravel spawning streams during the winter months, then
return downstream into lakes where possible, for the summer.

The spawning sites chosen are in the remote headwaters of a river system, with
the preferred sites within a creek, in rapids, or in the tail or sides of pools. One
exception to this is in streams with swept bedrock, or larger boulder stream beds,
where fish spawn in small patches of gravel located on the downstream side of
larger boulders.

~ Obviously, the critical aspects of protection of fish spawning sites will vary by
stream, fish species, presence of suitable sites, water flow characteristics, ect,
ect.

On any eductor dredging claim where spawning is known to occur, dredging
could be restricted during the spawning period as a condition of the claim. Such a
- condition should be designed to prevent dredging only during the period when life
stages are present, and excessive buffer periods need not be imposed long
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before spawning occurs, or long after fry should have been expected to have
emerged. There is no reason for closing to dredging any rivers or streams not
used for spawning.

During eductor dredging there is a short period when food (invertebrates) is
stirred up and made accessible to fish. In American studies, and from what has
been experienced during a great deal of dredging activity in Australia, it has been
found that fish do better in areas that have been eductor dredged than they do in
rivers where there has been no such activity.

In a study done by marine biologists from the prestige’s Scripps Institute in
California rivers, it was found that in the second year of dredging activity, the life
cycle of the biological life that fish feed upon is actually sped up with their access
to room and feed. Stirring up the gravel by dredging speeds up these life cycles.
The food available to fish is increased, and the actual fi ndmg on record is that
fish count can be increased by up to 40%.

The American state of Oregon, by actual fish count determined that the effect of
eductor dredging is negligible on aquatic life. A fish count study was made on
Cow Creek, which was an excellent area due to the fact that they were able fo
count the fish prior to the opening of that area for eductor dredging. Up until 1978
Cow Creek was virtually closed, and there was littlie or no activity by gold
dredgers. The area became popular during the 1980-81 season by dredgers, in
that there were between 50 and 60 dredges in a 10 mile area of the stream. The
actual fish count during that time improved by as much as 15 to 20%.

Studies generally have concluded that no adverse effects upon fish numbers
result from eductor dredging activity.

e) An annoyance to fish. .

Fish do not take fright from the noise of the dredge matar, or the diver in the
water, and all dredgers have experienced. fish swimming about as the miner
works. Fish react defensively to movements above the water surface -- as any
angler will be well aware of. Fish have no fear of a diver in their own element.
Were this not a fact, fisheries biologists could not conduct mask and snorkel
studies (drift dives) without scaring away the fish.

Eductor dredging does not disturb mature size fish, and can attract fish,
especially juveniles, to the working dredge. These juveniles will quickly dart in
and out of the dredged hole feeding on the invertebrates displaced as the
dredger moves rocks: Fish will also feed on dislodged invertebrates as they are
expelled from the dredge. Juvenile fish benefit greatly from this feeding and wili
increase in length and weight as a result. American studies have mentioned
rainbow trout feeding in-a dredge outfali at turbidity fevels of 25-30 NTU, and that
the eductor dredge caused turbidity had little effect on the feeding fish.
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f) Cumulative or additive effects.-

Several studies have been conducted in California to determine what, if any, are
the effects of many larger dredges. Harvey (1986) studied six 6-inch and smaller
eductor dredges on a 2 km long section of Butte Creek. Some dredging occurred
in 85% of all pools and rapids in the 2 km study section. The study stated, "If
there were a cumulative effect of dredging, an increasing number of taxa should
have declined in abundance after June at downstream stations" -- no such
decline appeared in the data. The study concluded "Fish and invertebrates
apparently were not highly sensitive to dredging in general, probably because the
streams studied have substantial seasonal and annual flucations in flow turbidity
and subtract...in May 1982, no subtract changes caused by dredging in Butt
Creek during the previous summer was evident...along with rapid temporal
recovery of insects seen in the study, these results suggest that suction dredging
effects can be short lived on streams where high seasonal flows occur.”

Harvey (1982) examined the additive effects of 40 dredges on a 11 km section of
the Yuba River in 1981. In the conclusion he states, "No additive effects were
detected on streams where a number of dredges were being operated.”

McLeneghan and Johnson (1983) studied the impact of 270 eductor dredges with
up to 10-inch intake, and stated, "Subjective in stream and riparian assessments
of habitat damage revealed that few suction dredge miners surveyed caused
adverse impacts” -- no additive effects were mentioned. And they point out, “The
physical characteristics of the stream will alsc regulate dredge size to some
extent. Stream bed subtract is probably the most selective parameter...relatively
shallow foothill streams will generally exclude the larger dredges.” :

e s
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g) Mercury disturbance.

Eductor dredging is carried out in rivers and streams where miners have
preceded them. And in many rivers and streams during the late 1800s and early
1900s, mercury {(quicksilver) was commonly used in various mining processes.
Mercury has an affinity for gold and silver, absorbing them, and was used by
earlier miners in sluice box’'s and on copper plates to assist in the recovery of the
smaller gold particles.

Due to inefficient processing, various quantities of mercury were lost to the
system, to séttle into the gravel of the rivers and streams downstream of the
processing site. An example of this is in New Zealand's Lyell Creek immediately
downstream from the Alpine stamper battery. And in Victoria (Australia)
significant amounts of mercury have been found by eductor dredge miners in the
Ledederg River.

In the early 1980s when eductor dredging activity was at its height in Victoria
(Australia), concems were expressed whether disturbance of sediments through
the use of these dredges would result in the increased maobilisation and biological
availability of mercury. These concerns arose after studies done on Australia’s
most heavily eductor dredged river, The Goulburn River, revealed that mercury
~levels in both water and sediment were high by world standards.

A report compited by the Environmental Protection Authority of Victoria in 1983
showed that the Goulburn River had severe mercury contamination of surface
waters, sediment and edible tissues of large fish. The report indicated that the
dredgers regulady found quantities of inorganic mercury in the stream bed.

It was found that there are two main sources of mercury in the Goulburn river
system. Firstly the Jamison area is a known area of mercury mineralization.
Mercury was first discovered there in 1893, along what was to become known as
Quicksilver Creek, where globules of mercury could be obtained by breaking up
the slate and washing it. Free mercury could be seen in cavities in the quartz,
along with small patches of sulphide of mercury, or cinnabar.

The second source was more significant and more widespread, and resulted
from the standard procedure in use by the early miners for the extraction of fine
gold from crushing by passing the slurry over mercury coated plates. Very high
levels of mercury were found in river sediment at the A1 and Moming Star lode

mines, confirming historical evidence that mercury had been discharged at these

mines.

A production eductor dredge removes mercury from the mercury contaminated
river bed as the mercury forms an amalgam with the gold on entry to the dredge.
And as a means of solving the problem of mercury contamination of streams, an
Australian study (EPA study, 1984, publication: 195) recommended dredging 1o
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remove the (mercury) contaminated sediments. A production eductor dredge can
therefore have a positive effect by removing any dangerous mercury from a
stream environment.

h) Stream bank erosion.

Eductor dredging has the potential to contribute to stream bank erosion by either
the undercutting of stream banks or in the construction of roads for-access.

Any risk of undercutting stream banks can be prevented by restricting all mineral
recovery to the wet perimeter, and by specifying that the boundaries of an
eductor dredging claim follow the natural contours of the waterway. Stream bank
disturbance is highly visible and lasting; therefore such mining conditions would
be easily enforced. '

~ Most erosion in a waterway occurs naturally due to the direction of flow or
obstacles in the river or stream bed. The build up of gravel bars after flooding
usually indicates a choking effect in that section of the waterway. Eductor
dredging of the inside of a river bend can help reduce stream bank erosion, as
these gravel bars can force the river to carve a new course out of the adjoining
bank. Dredging of other areas of gravel build up could heip containing the
‘waterway in its original channel.

Eductor dredging also helps stabilize the river bed by locating the heavy material
- on bedrock and then binding these larger rocks with the finer sand and gravel.

It is not necessary to construct roads to gain access to a river or stream for
eductor dredging. Al sizes of eductor dredges can be dismantled for
transportation to the river or stream to be dredged. it would be practical to
specify, as a condition of an eductor dredging claim, the appropriate means of
access.

Helicopters are a practical and widely utilized means of accessing a dredge
directly into a waterway without disturbing the surrounding vegetation. Also,
dredging sites, especially in the larger rivers, can often be accessed from the
closest point of road access by the use of jet boats or canoes. Walking tracks
used by hikers and anglers are common alongside rivers and can be used by
dredgers when accessing 2 dredging site on foot.

-1} Impact on flora.

Because of the nature of an eductor dredging operation (water required fo permit
dredging) and when dredging conditions applying to an eductor dredging claim
prohibit any interference with the banks of a watercourse, no impact on any flora
would occur. ’
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j) Impact on fauna.

There is potential for eductor dredging to impact on native and introduced fauna
through disturbance to the bed of a river or stream and associated turbidity. The
noise from an engine which powers a dredge may also impact on fauna.

The fauna likely to be impacted on by eductor dredging include fish, water-
dwelling macro invertebrates and also birds and ducks.

The impact on fish and invertebrates has earlier been examined. Birds and ducks
can be disturbed by the noise emanating from a dredge motor, or the noise
produced while paddling a canoe, or the operation of a power boat that is used to

access a dredging site, or even while. walking along a river bank. The noises

produced by a helicopter can also temporally disturb birds and ducks.
k) Noise pollution.

Noise is produced from the engine/s on the dredge which is used to power the
pump/s and air compressor. Low rpm four stroke motors are used on eductor
dredges and are all fitted before sale with efﬁcnent noise suppression devices
(mufﬂers) which conform to regulatlons '

Professional dredgers tend to purchase motors that have a higher horse power

rating than is actually required to run their dredges with sufficient suction. They
do this to avoid running the motors at a high rpm which would significantly reduce
the operating life of the motors. These motors are run at about % power which
has the added advantage of a lowering of noise levels. Production dredges can
have noise levels further reduced by the addition of extra noise suppressaon
devices, for use in areas where noise levels are at issue.

{} Impact on man-made features.

Any man-made feature contained within an eductor dredging claim such as
vehicular crossings, fords, bridge footings, piers, domestic pumps, water supply
take offs, ect, ect, can be protected by introducing conditions preventing dredging
within a specified distance of the feature. Consequently no impact on these
features would occur.

m) Petrol in the river environs.

Dredgers are particularly careful when handling petrol and any spillage is most
unlikely. The only time when there is a potential for a spill is when pouring petrol
into the motor on the dredge. Care is always a necessity when handling fuel near
a dredge as any spillage of fuel onto a dredge sluice box can reduce its
effectiveness, and result in costly downtime cleaning the spill. Any petrol spills
onto a hot muffler or onto a sparkplug, can have disastrous consequences. A
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spill of fuel onto a neoprene wet suit can cause a severe burning of the' miner's
skin because -of a resulting chemical reaction between the neoprene and the
petrol, and damage to the wet suit would also result.

n) Visual impact.

There i1s a visual impact arising from the operation of an eductor dredge in that
the dredge can be viewed in the river or stream. There is a minority of people
who would object to the introduction of any man-made feature, no matter how
temporary, into a "natural" environment. However, most people who come across
a dredge are interested and curious about the operation, which they often
enquire about. Anglers will keep on fishing — and if they are aware that eductor
dredging attracts fish they will throw a line in just a little downstream of the
operating dredge.

There can be an additional visual impact arising from the distribution of tailings in
the river or stream. Under most conditions there would be no visual impact as all
tailings would be contained below water level, and it is only during the low water
conditions of the late summer months that some small gravel islands of tailings
may appear above the surface. Because of the lose packed nature of these
tailings, soon all signs of tailings and any unfilled holes are totally removed by the
following high flow. River and stream gravels are never flat or even, nor do they
remain static. They consistently change with holes appearing and disappearing
naturally, purely as a resuilt of the force of nature.

0) Characteristics of river water.

A Victorian study (T.J. Doeg, 1985) found that the charactistics of river and
stream waters are unaffected by eductor dredging. In a study area on Victoria’s
(Australia) Goulburn River being eductor dredged, all values for temperature,
conductivity and dissolved oxygen were found to fall within the range of values
normal for that area. Also chemical compositions reflected the values expected.

In an American study (USGS Fact Sheet FS-154-97, October 1997) of two
production dredge operations (a 10-inch dredge and an 8-inch) it was stated that
"...suction dredging appears to have no measurable effect on the chemistry of
Fortymile River within the study area."

p) Examples of eductor dredged rivers.

In Victoria (Australia) the second most heavily eductor dredged river is Big River
(a tributary of the Goulburn River). It is a typical wild and scenic mountain river
located in State Forest well away from any substantial human habitation. This
river was very intensively eductor dredged from the late 1970s up untit the
1989/90 season. And during this period this river produced excelient returns of
gold for the professional miners who were experienced and willing to put in the
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necessary hours each day when weather conditions permitted dredging. There
was also a great deal of recreatiorial dredging carried out in the same period.

Although this river was very heavily eductor dredged over nearly its entire length
for more than 10 years, there is no evidence, immediately visible or otherwise, to
indicate any eductor dredging ever occurred. Trout still thrive, as they did before -
and during the years of dredging activity, and each weekend during summer
anglers still congregate along the river as they always have.

in a report dated August 1985, published by the Biological Survey Department of
the Museum of Victoria that investigated concerns about the possible effects of
eductor dredging activity on biological aspects of four main catchments draining
into the southeastern arms of Lake Eildon, it was stated that "...from the results
presented in this report, there is no evidence to suggest that the macro
invertebrate communities at sites where eductor dredging has been carried out
have been seriously altered by this activity. This is particularty so in Big River
which has been fairly heavily dredged. over the past four years and is minimally
affected by other aspects of human activity. The macro invertebrate populations
in this river are typical of those found and expected in relatively undisturbed
rivers in the transitional zones between upland and foothill sections of rivers.
Such undisturbed areas are characterized by a high species diversity and the
presence of representatives of many groups that appear to be associated with
clean waters.”

Victorias (Australia) Big River can be regarded as an example; as good as any,
that -eductor dredging has no lingering or any long term detrimental
environmental impact on river and stream ecosystems. Also, Australia’s most
heavily eductor dredged river, the upper Goulburn River (Victoria), can be
similarly regarded — taking into consideration that the upper Goulburn River
environs have been significantly impacted by the construction of bank side
holiday houses and picnic areas, and the cultivation of river flats, which have
added sewage seepage, rubbish and fertilizer residues into the river. And
because of easy access the Goulburn River is heavily fished which sngmf cantly
impacts on fish numbers.

in Queensiand the two most heavily eductor dredged rivers in that state is the
Palmer and Mitchell Rivers in the far north. Many other rivers have been eductor
dredged in Queensland including the Russell River which was first dredged in the
1960s (in the Golden Hole), and the Mulgrave River.

Numerous rivers in New South Wales (Australia) have been eductor dredged,
including the Mongalow River, the Turon River and the Sholhaven River. Only a
few rivers have been eductor dredged in Tasmania as this state lacks the rich
alluvial gold deposits typically found in the other eastern states of Australia.
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in New Zealand numerous rivers and streams have, and are being, eductor
dredged. The Arrow River has. been eductor dredged, almost exclusively by
recreational dredgers, since the 1960s. The Lyell Creek was intensively eductor
dredged until recent years by a professional dredger (who produced between 2
and 3 ounces of gold a day). The Clutha River, the Mangles River, Winding
Creek, Wakamarina River, Foster Creek, Kawarau River, Bannockburn Creek,
Alfred River, Waikaia River, Moonlight Creek (on the West Coast), Pell Stream,
Waimangaroa River, Little Keyburn River, Pomahaka River, Nevis River,
Skippers Creek, Floodburn Stream, Shielburn Stream, Baton River, and the
Tadmore River, have also been eductor dredged. The Buller River was
extensively eductor dredged in its middle reaches by a few professionals, and
many recreational dredgers, during the 1980s, and is presently being eductor
dredged on a commeicial scale.
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Area Mainstem Klamath

Topic Temperaturc: Floating Weekly Average Klamath IG, Seiad, Orleans 2001

Caption: This chart shows the flaating weekly average watcr ternperature of the Klamath River at the Iron Gate Bridge, at
‘Seiad Valley. and at Qrleans from May to November in 2001. Floating weekly average temperatures were lowest at {ron
Gate Dam and increased downstream to Orleans. Temperatures exceeded the stress level for salmonids from mid-June to
late-September at Iron Gate and earlier at Seiad Valley and Orleans. Data are from the US Fish and Wildlife Service. See
Info links for more information.
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To learn more about this topic click Info Links .

To view additional information (data source, aquisition date etc.) about this page, click Metadata .

To view thc table with the chart's data, click Chart Table web page.

To download the table with the chart’s data, click temp_klam_trin_usfws 2001 2003 daily f{wa.db (sizc
565,248 hyles) .
To view thg table with the chart's source data, click Source Table web page.
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To download tﬁe table with the chart's source data, click tempraw_klam trin_usfws 2001_2003.db (size |
9,275,392 bytes)
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